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Abstract
Recent changes in VAWA allows tribes – for the first time – to prosecute non-Indians for
intimate partner violence. In order to do so, however, tribes have to first meet specific federal
mandates. Implementation of federal regulatory policy by American Indian tribes is a dynamic
and complex process but there is a dearth of information on the challenges tribes face or on
factors that would facilitate successful implementation at the tribal level. This legislation has
filled a serious gap in tribal jurisprudence but not all tribes are able to meet requirements, which
include having specific legal codes and justice resources. What may seem straightforward at the
federal level may not be feasible at the tribal level. There is little written about the
implementation process at the tribal level. Often, only the end result (success/failure) is known.
Using Sabatier and Mazmanian’s framework for the implementation of public policy, this study
sought to describe the implementation process for tribal nations and identify factors that facilitate
and hinder the process. Key informant interviews and a scoping review identified and assessed
Sabatier and Mazmanian’s key components of successful implementation: tractability—the
extent to which are tribes able to meet implementation requirements and effectively solve the
problem; structure – the structural issues tribes face in meeting implementation requirements;
and non-statutory variables – local factors, such as tribal government structure, that affect
implementation. The knowledge gained from this study contributes to our understanding of the
tribal implementation process and what is needed to ensure success.
Key words: SDVCJ, Tribal Policy Implementation, American Indian, federal Indian law
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Chapter 1. Introduction
Public policy making, from formulation, to implementation, then reformulation, is a
complex, dynamic, often contentious process and one that challenges explanation by traditional
approaches to analysis. The steps in the policy making process take place over time, involve
many participants, stakeholders, decision points, and the interaction of different forces, and is the
reason Greenberg et al., (1977) suggest the effect of a single government action can’t be readily
understood in isolation. To understand the implementation process requires an understanding of
the relationship between those who enact – legislators, and those who execute – administrations,
and the factors, mechanisms, and resources that influence each step in the process (Mazmanian
& Sabatier, 1983).
For most U.S. policies, those who formulate policy – the federal government, and those
who implement – state governments, are politically and historically connected, and through the
tenth amendment share some concurrent powers despite being considered two separate tiers of
government. Even so, state level implementation of federal policy is complex, and challenges
often arise in finding a balance between national needs and local realities (Thomas, 1979). When
policy is formulated for Indian tribes the complexity of the implementation process increases
exponentially. Implementation is challenged by a social, cultural, historical, and political
disconnect between those in the federal government who develop the policy or legislation and
those at the level of tribal government who must implement the policy.
For Indian tribes, the goal is not just meeting national objectives and required statutory
changes but ensuring the resulting policies align with tribal values and are effective and
appropriate in a tribal context. While the outcomes may be measurable, the process of
implementation at the tribal level is not well understood. To better understand how federal policy
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is implemented at the tribal level, this study explored the determinants associated with
implementation of VAWA 2013, Title IX, Section 904 – Tribal Jurisdiction over Crimes of
Domestic Violence.
American Indian Tribes are Sovereign Nations
The relationship between the federal government and tribal nations is a political one and
unlike relationships with any other U.S. population. Federally recognized American Indian tribes
are sovereign nations that exercise their powers to self-govern. The federal government’s unique
legal relationship and trust responsibility with tribes was initially established by treaties with
individual tribal nations and later solidified in the U.S. Constitution (Chambers, 1974). For
example, under Article 1. Section 8, Clause 3 of the United States Constitution, Congress is
authorized to “regulate commerce with foreign nations, states and with Indian Tribes (U.S.
Constitution).” This was further refined by U.S. Supreme Court case Cherokee Nation v.
Georgia (1831) wherein Congress was found to be the facilitator of commerce between the states
and the tribes and hold ultimate authority regarding matters affecting Indian tribes (30 U.S. 1).
Sovereignty affords each tribe the powers of political autonomy, the ability to determine
tribal membership and to establish their own form of government (Ford, 2010). The legal status
of tribes is at the core of almost every intergovernmental issue. Tribal members are citizens of
three sovereign entities, the tribe in which they are enrolled, the United States, and the state
where they live. Currently, there are 574 federally recognized tribes in 35 states. Like states,
tribes have police powers and what has been called parallel sovereignty (Lenzerini, 2006).
However, the jurisdictional authority of tribes has been shaped by a complex maze of federal
policy and U.S. Supreme Court case law, further complicated by state-level law and policy.
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Most tribal governments maintain law and order on reservation land, however, their
jurisdiction is limited by the sovereignty of individual states and the federal government. Table 1
reflects the decision-making process for determining jurisdiction. Who has jurisdiction in any
given case is further complicated by race, geography, severity, and numerous other
considerations (Eid, 2015). The limits of tribal sovereignty, in fact, can be altered by federal
action. For hundreds of years, tribal sovereignty and tribal authority have been both challenged
and supported by Congress and the Supreme Court. As politics and attitudes toward tribal
sovereignty varied over time, so did the limits of tribal authority to self-govern and address crime
in their communities (Schaffer, 2019).

Table 1
Breakdown of Federal, State, and Tribal Jurisdiction in Indian Country
Identity of Alleged
Perpetrator

Identity of Alleged
Victim

Indian
Indian
Non-Indian**
Non-Indian
Indian

Indian
Non-Indian
Indian
Non-Indian
Victimless

Major Crimes as
Defined by the
Major Crimes Act
Federal* and Tribal
Federal* and Tribal
Federal***
State
N/A

Non-Indian

Victimless

N/A

All Other Crimes
Tribal
Federal* and Tribal
Federal*
State
Tribal, possibly
Federal****
State

*Under PL 280, states can assume federal jurisdiction within Indian Country. In Montana, only the CSKT consented to PL 280
jurisdiction. Currently, the CSKT have exclusive jurisdiction over misdemeanor crimes committed by Indians and concurrent
state-tribal jurisdiction over felony crimes committed by Indians.
**The Violence Against Women Act allows tribes to assume federal jurisdiction over non-Indian perpetrators of specific
domestic violence-related crimes as long as they meet certain procedural guarantees.
***pursuant to the General Crimes Act because the Major Crimes Act applies only to Indian defendants
****See U.S. v. Marcyes, 557 F.2nd 1361 (9th Cir. 1977); but see U.S. v. Quiver, 241 U.S. 602 (1916).
Source: ''Tribal Nations of Montana: A Handbook for Legislators"
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One of the most controversial Supreme Court actions involving criminal jurisdiction on
tribal lands was the 1978 Oliphant v. Suquamish Indian Tribe decision. Throughout the history
of tribal criminal jurisdiction, particularly since the passage of the Major Crimes Act in 1885,
there have been many efforts to reduce or eliminate a tribe’s ability to address crime in
accordance with tribal customary law (Tamborelli, 2020). The Oliphant decision found that
tribes could not prosecute non-Indians for crimes committed on Indian land, even though nonIndians are often a substantial portion of the population living on Indian reservations (NCAI,
2018).
Part of the Court’s decision was that federal law considers Indian tribes as “quasisovereign” governments, and dependent upon the United States (Ennis, 2009). The decision
further noted that, as dependents, tribes could only exercise governmental powers “not consistent
with” that dependent status and thus had no authority to prosecute non-Indians for offenses
committed on tribal lands (Royster, 2003). As a result of this decision, tribes have few options
for policing non-Indians and as such, renders most tribes powerless to protect their citizens from
the criminal conduct of non-Indians. For more than 40 years, the result of this decision has
severely impacted the safety, health and well-being of Native women and their families.
Domestic Violence is a Major Issue for Native Women
Violence against women is a national and global problem that disproportionately affects
tribal communities. Data from the National Violence Against Women Survey (NVAWS)
revealed 37.5% of American Indian and Alaska Native women reported being victims of
violence during their lifetimes compared to African American (29.1%), White (24.8%), Hispanic
(23.4%), and Asian (15%) women (Tjaden & Thoennes, 2000). Bohn (2002) found that AI/AN
women reported being physically assaulted at a rate 30.7% higher than women of other ethnic
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groups. A recent study published by the U.S. Department of Justice indicates 55.5% of American
Indian and Alaska Native women have experienced physical violence by an intimate partner and
more than 1 in 3 have experienced violence in the previous twelve months (Rosay, 2016).
Native women living in tribal communities and reservations as well as the communities
themselves experience unique challenges in terms of addressing domestic violence (Futures
without violence, n.d.). Jurisdiction on tribal land is uncertain – whether the tribe, the state, or
the federal government has jurisdiction depends on who the victim is, who the perpetrator is, and
often on the exact physical location of the crime (Crepelle, 2020; Mendoza, 2020). Data on
violent crime in Indian Country is limited and inconsistent but what is available indicates that
about 84% of Native women have been the victim of violence at some time in their lives, most
often (97%) at the hands of a non-Indian perpetrator (Rosay, 2016). Victims of violence lack
access to needed services and resources that either don’t exist or are geographically or culturally
inaccessible.
The most damaging factor, however, is that, due to the Oliphant decision, there is almost no
accountability for non-Indian offenders of domestic violence, even those with long histories of
violent crime. The most severe crimes are submitted to federal authorities for prosecution but the
declination rate by U.S. Attorneys for these cases is as high as 67% (Martin, 2014). American
Indian women are not only more vulnerable to the impact of violent crime, because of tribe’s
lack of prosecutorial power, they are also less likely to have their day in court (Schaeffer, 2019).
VAWA Legislation and Tribes
The recognition of violence against women as a societal problem began with grassroots
efforts from women’s organizations and from tribal communities, forcing the discussion as a
national issue to be addressed. In 1994, Congress enacted the Violence Against Women Act
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(VAWA) (Public Law 103-322) to investigate and prosecute crimes against women. Funding
provided through this act is for the investigation and prosecution of violent crimes against
women and any imposed monetary restitution for the victim from those convicted as well as for
civil redress in cases prosecutors chose to leave unprosecuted (VAWA, 1994). Issues for Native
women were not mentioned or addressed.
VAWA also established the Office on Violence Against Women (OVW) within the U.S.
Department of Justice. The Office on Violence Against Women provides leadership in
developing capacity to reduce violence against women. The legislation allows OVW to
administer financial and technical assistance to help communities develop policies and practices
for ending domestic violence, dating violence, stalking and sexual assault (justice.gov/ovw). In
2003, President George Bush created the ‘President’s Family Justice Center Initiative to give
women and children access to trained advocates, police and prosecutors, and other services in a
single location to ease any unnecessary confusion. Programs such as these provide assistance to
families devastated by domestic violence (OVW, 2003).
The reauthorization of VAWA in 2005 expanded some of the ways tribal communities can
address violence against women. VAWA 2005 provided additional judicial and law enforcement
tools for tribes to create more effective and consistent responses to domestic violence. VAWA
authorized tribes to establish a tribal sex offender registry and a tribal Protective Order (PO)
registry, giving tribes’ additional resources to combat issues of domestic and sexual violence
within their communities (VAWA 2013). In 2013, the reauthorization of VAWA further
enhanced tribal provisions including grant funding to Indian tribal coalitions, established a
requirement for the U.S. Department of Justice to hold annual Consultations with tribal

6

leadership culminating in an Attorney General report to Congress and established tribal
jurisdiction over crimes of domestic violence.
Additional provisions allow tribes’ access to national crime databases, grant funding to
create and supplement programs to address domestic violence, the ability to set up sex offender
registries. The reauthorization also increased offender accountability by strengthening federal
penalties for repeat offenders and mandating that victims should not have to pay for subsequent
medical exams or the processing of protection orders. Prior to the reauthorization, tribal court
issued protection orders were not recognized by states or other tribes, leaving victims to seek
multiple orders from multiple jurisdictions. The bill’s provisions also established funding
streams to help support local resources for victims of domestic violence and to commission
research for understanding and preventing domestic violence (Valiulis, 2014).
One of the most notable additions to the 2013 reauthorization was Title IX, subsection
1304, the Special Domestic Violence Criminal Jurisdiction (SDVCJ) provision that allows tribes
to assert criminal jurisdiction over certain domestic violence crimes that involve non-Indian
offenders (VAWA 2013). This provision is seen as an important step forward in addressing the
problems of the Oliphant decision and for tribal nations to establish laws, policies and programs
and procedures that hold non-Native offenders accountable. To exercise the SDVCJ powers,
tribes must meet a variety of requirements to ensure defendants at risk of imprisonment are
guaranteed all rights under the Indian Civil Rights Act (25 USC §§ 1301-1304) such as effective
assistance of counsel, a licensed defense attorney and judges proficient in criminal prosecutions,
publicly available tribal criminal laws, codes and criminal procedures, a fair and impartial jury,
and the right to seek habeas relief in federal court (25 USC § 1302). Without the 2013 VAWA
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provisions, tribes would not have any authority to prosecute non-Indians for domestic violence
crimes and/or violation of protection orders within in their communities.
Problem Statement
The ability to mitigate the high rates of Violence against American Indian and Alaska
Native women in tribal communities is challenged by the complex historic relationships that
impact tribal level policy and practice. The reauthorization of VAWA in 2013 provided new
legal powers for tribes to address a critical gap in tribal jurisprudence – the ability to prosecute
non-Indian offenders. Tribes can now integrate new federal guidelines and powers into tribal
level policy and practice allowing for prosecution of non-Indians for domestic violence and
sexual assault crimes occurring within their communities. However, tribes may be limited with
regard to available resources, infrastructure or personnel to properly address the needs in their
respective communities. In addition to these challenges and limitations tribes face, the available
literature specific to public policy implementation of federal law in tribal communities is limited,
and primarily focuses on state and federal implementation of statutes.
The overarching issue guiding this research is how sovereign tribal governments adapt and
implement federal policies into culturally appropriate tribal policies and programs. To obtain
insights into this multifaceted, complex, and poorly understood issue, this study examined the
implementation process for the Special Domestic Violence Criminal Jurisdiction provision of
VAWA 2013. The overarching research question to be addressed by this study was: What factors
impact the implementation of the federal VAWA 2013 SDVCJ legislative provisions into Tribal
law and policy as a tool to protect the health and safety of Native women who are victims of
domestic violence?
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Sabatier and Mazmanian’s (1989) framework for policy implementation provided structure
for the study with three focused sub-questions that reflect the framework’s components:
•

What are the tractability issues tribes face in meeting implementation requirements?

•

What are the structural issues tribes face in meeting implementation requirements?

•

What are the non-statutory issues that affect implementation for tribes?
These research sub-questions look at the implementation of federal legislation into tribal

policy and its potential impact on addressing violence against women. The success or failure of
implementation of federal laws into tribal policy may depend on the factors outlined in Sabatier
and Mazmanian’s framework. The way in which federal legislation is implemented at the tribal
level many enhance or hinder tribal programs and institutions. It may also determine how the
differences in tribal government structure effects successful implementation.
Purpose of Study
The purpose of this study was to examine the implementation process of federal law by
tribal governments into tribal law and to examine the factors that affect the successful
implementation of the enhanced criminal jurisdictional powers provided to tribes under the 2013
VAWA Reauthorization. The interpretation and codification of federal policy at the tribal level
varies by tribe and is a complex process. There are a variety of issues tribes must consider to
determine what is best for their communities. Understanding the challenges tribal lawmakers
face particularly with issues critical to the health and safety of tribal members is essential. When
law and policy development can take years, tribes may benefit from understanding the crucial
factors that result in successful implementation of federal policies.
Implementation theory, as developed by Sabatier and Mazmanian (1989) provided the
theoretical framework for understanding and identifying the key variables affecting the
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achievement of statutory objectives throughout the implementation process. Their
implementation framework includes three categories of variables that, according to Sabatier and
Mazmanian, determine the success or failure of federal legislation implementation: (1)
tractability variables – the overall ability to implement a statute, (2) structural variables – a
statute’s ability to meet requirements and favorably structure the implementation process and (3)
non-statutory variables – the net effect of a variety of non-legal variables affecting the perception
of and support for implementation (Sabatier & Mazmanian, 1989).
In the 2013 reauthorization of VAWA one of the provisions created a pilot program that
granted 8 tribes the ability to participate in the Special Domestic Violence Criminal Jurisdiction
(SDVCJ) and prosecute non-Indian offenders in their tribal courts as well as other provisions
beneficial to further enhance tribal action. This study will contribute to existing knowledge by
improving understanding of the implementation process of federal legislation into tribal law and
policy development that is beneficial to and culturally appropriate for tribal communities. The
study will further help identify key implementation variables that may impact the design,
interpretation, effectiveness, and success of tribal laws which in turn impact the health and safety
of Native women. The results may also lead to concepts for crucial variables to consider helping
tribes successfully implement federal policy.
Most federally recognized tribes have been established and approved to operate
independent governments under the Indian Reorganization Act (IRA) of 1934 and operate under
constitutions, articles of association or other bodies of law. Some tribes have combined their
traditional systems of government with a western framework and those tribes that do not operate
according to the IRA are organized under official documentation as outlined and approved by the

10

U.S. Secretary of the Interior. (www.bia.gov, n.d.). These differences were thought to be relevant
variables for how the SDVCJ would be implemented by tribes.
Research Design Overview
The research design for this study was to gather relevant information with which to define
implementation variables from a tribal perspective, assess their role in the process, and identify
the challenges each presented. This included what policy outputs were considered, what
compliance measures were taken, what were the intended impacts vs. actual impacts of
implementation, and what considerations for legislative reformulation, the third step in the policy
making process, were indicated (Sabatier & Mazmanian, 1989).
Theoretical Framework
Implementation theories talk about three generations or three waves of implementation
theory (Goggin et al., 1990). The first wave began with case studies then evolved into a topdown approach (Sabatier & Mazmanian, 1989). One of the purposes of Sabatier and
Mazmanian’s (1989) first-wave approach was to show how even relatively difficult problems can
be addressed with a better understanding of the manner in which the statutory and political
variables affect the necessary support to bring about change. Considered a “top-down” approach
to implementation theory, analysis starts with the policy decision then focuses on
implementation factors that lead to attainment of a statute’s objectives (Linder & Peters, 1987).
The primary intent of this study was to test a top-down approach with tribal implementation.
However, simply understanding the effect of these factors may not be the sole explanation as to
what determines whether or not a tribal community will successfully implement the SDVCJ.
The second wave of implementation research focused on variation and added a bottom-up
perspective, exploring the context and relationships in greater depth (Lester, et al, 1987). A
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bottom-up approach begins with actors in the local area and examines the strategies they use for
meeting policy requirements (Hjern & Porter, 1978). Testing this approach is beyond the scope
of this study, however, using a bottom-up perspective provided a basis for further understanding
the tribal policy making process.
The third wave of implementation looks at ways to combine top-down and bottom-up
approaches for a more complete analysis (Lester, et al., 1987; Goggin et al., 1990; Matland,
1995). For tribal communities, understanding the implementation process may be better
understood from a combined approach. Although the literature researching the public policy
implementation process dates back the 1980’s, the theoretical and analytical frameworks
focusing on variables affecting the implementation of statutes were applicable for this study
because they can be used to determine which factors tribal governments consider when
implementing federal legislation and if the process follows any of the approaches laid out in the
literature.
Methods and Rationale
Data collection occurred in two phases. Phase one focused on a scoping review of materials
relevant to the implementation of the SDVCJ, including published papers, law reviews, tribal
legal codes and constitutions, and any and all publicly available materials that might shed light
on the issues of tribal implementation. Due to the lack of published studies and the recency of the
legislation, a broad scope was needed. Phase two gathered primary data through key informant
interviews to further explore the problems and solutions tribes have encountered and established
to implement safety precautions for their community members. The goal was to better
understand which factors both helped and hindered a tribe’s ability to successfully implement
these new powers in their respective communities. Together, these two data collection activities
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provided information from a variety of perspectives. An evidence synthesis provided a
foundation for understanding the implementation process from multiple levels of analysis.
A scoping review was the correct choice for phase one of this study because it is a
rigorous process for developing an overview of a potentially large and diverse body of literature.
A meta-analysis approach was not appropriate because the documents reviewed included few
research findings. Furthermore, a meta-analysis is primarily a statistical process for combining
and comparing results from multiple studies on a specific topic. A systematic review was also
not an appropriate choice for this study because of the diverse nature of the documents and
sources to be examined. Systematic reviews require starting with a research question that would
have excluded important sources of information such as policy briefs and governance
documents.
The focus of a scoping review is broad and can include a wide range of documents and
study designs. The research objective for this study was broadly defined with inclusion and
exclusion criteria developed after document selection which included a combination of the
academic and gray literature, including unique documents such as tribal constitutions, to identify
key issues and constructs relevant to the topic. A scoping review provided the means to map out
key issues and themes, to identify the scope of what is known, and to clarify concepts.
Key informant interviews were used to gather data relevant to the non-statutory variables
identified by Sabatier and Mazmanian’s framework and to explore Goggin et al.’s, and
Matland’s combined approaches. There are few published studies of the tribal implementation
process to date most of which focus primarily on outputs relative to legislative objectives. The
only way to begin to understand and examine why particular outcomes occurred and what
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decisions were made along the way, was to talk to those who were directly involved in
implementing the statute.
An evidence synthesis provided a way to combine the information gathered from both data
collection activities. Scoping review documents provided more technical information primarily
from a legal perspective. The key informant interviews provided broader perspectives and a more
complete understanding of the realities of the actual implementation. A synthesis of the evidence
was needed to bring together information from a variety of sources to create new knowledge.
Significance of Study
The mechanisms tribes use to implement federal legislation have not been well documented
and cannot be standardized across each of the 574 federally recognized tribes. The political
structure, need, and resource availability vary across tribes, even among those with similar
government structures. This study will add to the existing knowledge by providing information
on how tribes with different political structures use the variables contained in each approach. For
example, if the same number of variables are used, and if the dual top-down/bottom-up approach
to the implementation process uses similar resources in different ways to implement federal
policies they deem fit to enhance services to their respective communities. Thus, this study can
provide a foundation for determining the best way to research the implementation process for
tribal communities.
The study will determine what impacts the tribal provisions in the VAWA 2013
Reauthorization have on policy development with regard to the safety of Native women. This
study may also help better address implementation issues occurring during the on-going
implementation process. It describes how tribal governments utilize their powers of selfgovernance to implement federal legislation into working policy that benefits the community and
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provides health and safety protections to Native women. The potential significance of this
research will be the knowledge provided of the success or failure of the implementation process
of federal legislation within different political tribal government structures.
The laws made at the federal level that impact tribes, allow and assume that tribes will
follow the mandates in accordance with tribal policy. Tribes may create local polices from
federal legislation in many different ways with regard to interpretation, application, enforcement
and the resources available to formulate policy in different tribal settings. How legislation is
interpreted, translated and implemented at the tribal level may enrich or impede tribal programs
and institutions, or have limited or no impact where such programs and institutions may not or
already exist.
This study informs existing policy implementation theory by looking at policy
implementation from a duel ‘bottom-up/top-down’ approach and the number of ‘crucial
variables’ that influence the implementation process in terms of the VAWA 2013
Reauthorization’s tribal provisions and determine the success or failure of the implementation.
This study also determined to what extent the factors explained by Sabatier and Mazmanian
(1989) affect policy implementation; as well as if the same criticisms are true if a single
implementation approach takes precedence over the combined approach being tested as outlined
by Goggin et al., (1990).
Although the United States, within the Constitution, recognizes tribes as sovereign political
entities with powers of self-governance, federal Indian law, being the combination of
Congressional Legislation, Executive Orders and Supreme Court decisions, is what determines
the level of autonomy and amount of power tribal governments have (Canbry, 2015). It is
complex and becomes ambivalent with regard to the actual political power of Indian tribes.
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Canby further explains that federal Indian law deals with the status of Indian tribes and the
special relationship with the federal government with all the associated consequences for the
tribes and their members, states and their citizens and the federal government (2015). So, on the
one hand, Indian tribes are sovereign nations with powers of self-governance, on the other,
however, Congressional plenary power coupled with Supreme Court decisions have significantly
narrowed that power to ensure American Indian nations are limited in their inherent sovereign
powers to govern their own communities (Fletcher, 2008).
Assumptions and Limitations
This project makes the following core assumptions:
•

Government structure of the tribe steers the decision and ability of tribes to
implement federal policies.

•

The tribal legislative process is a complex system of interactions and feedback
loops.

•

Lester et al.’s logic model for intersection of both ‘top down’ and ‘bottom up’
implementation approach function together in relation to tribal communities and the
federal government.

•

All federally recognized tribes have similar issues when creating tribal policies but
that there will be important differences in developing new legislation between tribes
with a constitutional based government and those that are not constitutionally
based.

•

The final assumption is that tribes who choose to implement the SDVCJ provisions
from the VAWA 2013 reauthorization will have access to additional justice related
resources.
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Project limitations centered on four potential issues: the lack of available data; sample size;
self-reported data; and factors related to Public Law 83-280 (PL-280) which impacts criminal
jurisdiction in six states. First, relevant tribal documents did not exist, were unavailable, or their
use for this study was not permitted by the Tribe. Second, this study only explored the issue
among the few tribes who have decided to implement the SDVCJ and who do not necessarily
represent the diversity of the 574 recognized tribes in the U.S. Further, the number of key
informants who could provide the desired information was small. Third, interviews with key
informants were self-report and thus may be biased and may not reflect the full range of issues.
Finally, for tribes in the six PL-280 states (Alaska, California, Minnesota, Nebraska, Oregon, and
Wisconsin) where the state, rather than the federal government is authorized to prosecute most
crimes that occur on Indian lands, the implementation of federal policy may fall heavily on the
state and not the tribe.
To address these potential limitations, documents were limited to publicly available
sources. This study was also not able to explore the issues for all federally recognized tribes,
only tribes that have begun and/or completed the implementation process and published their
results were included. Since PL 83-280 alters the usual allocation of criminal jurisdiction in
tribal settings there will likely be additional layers of barriers due to the impact of state policies
for these tribes. Therefore, it was not within the scope of this study to include any of the tribes in
the six PL-280 states.
The relationship between the federal government and American Indian tribal communities
is unique and delivers a range of complexities when individual tribal nations implement federal
laws. Domestic violence issues have been affecting American Indian and Alaska Native women
living in tribal communities for several decades. Federally recognized tribes have been afforded
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the opportunity to exercise tribal jurisdictional rights to address domestic violence issues within
their communities to ensure the health and safety of Native women. The examination of tribal
communities with varying political structures provided a window to the protocols used by tribal
governments to enact policies that are appropriate for their communities. The inclusion of
interviews with key policy makers and subject matter experts included important aspects of
barriers and advantages of implementing federal legislation in varying tribal political structures.
The information obtained during this study helps set the stage for further research to include
tribes in PL-280 states and tribes located in states with complex jurisdictional issues.
Organization of the Dissertation
The second chapter of this dissertation provides a review of literature and background
information on the historical and current status of American Indian tribes and the laws that shape
tribal governance. This chapter also presents the problem of violence against Indian women and
the unique challenges to providing safety for victims and sanctions for offenders. The third
chapter details the methods used in this study to examine how tribes are implementing new
powers authorized under VAWA 2013 legislation. The fourth chapter presents the results of the
scoping review, interviews with tribal practitioners, and a synthesis of the evidence. The fifth
chapter provides a detailed analysis of the data and comparisons of different implementation
models including an original model created for this study by the author. Finally, the sixth chapter
interprets the results of the previous chapter and offers suggestions on future policy implications
for tribes wishing to implement the SDVCJ provisions of the VAWA 2013 Reauthorization.
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Definition of Terms
AI/AN – American Indian/Alaska Native – Indigenous members of the approximate 574
federally recognized tribal nations (does not include members of tribal nations from state
recognized tribes).
Domestic Violence (DV) – Violent or aggressive behavior within the home, typically involving
the abuse of a spouse or partner.
Habeas Corpus - a writ requiring a person under arrest to be brought before a judge or into
court, especially to secure the person's release unless lawful grounds are shown for their
detention.
ICRA – Indian Civil Rights Act
Indian Country – 18 U.S. Code § 1151 defines the term “Indian country” as (a) all land within
the limits of any Indian reservation under the jurisdiction of the United States Government,
notwithstanding the issuance of any patent, and, including rights-of-way running through
the reservation, (b) all dependent Indian communities within the borders of the United
States whether within the original or subsequently acquired territory thereof, and whether
within or without the limits of a state, and (c) all Indian allotments, the Indian titles to
which have not been extinguished, including rights-of-way running through the same.
Indian – used interchangeably with “Native”. In general, an American Indian or Alaska Native
person is someone who has blood degree from and is recognized as such by a federally
recognized tribe or village (as an enrolled tribal member) and/or the United States. There
are many exceptions to this definition.
Intimate Partner Violence (IPV) – is domestic violence by a spouse or partner in an intimate
relationship against the other spouse or partner.
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ITWG – Inter Tribal Working Group
Native – used interchangeable with “Indian”. The term came into broad usage in the 1970's as an
alternative to “American Indian.”
NCAI – National Congress of American Indians – The largest and oldest AI/AN organization
serving the broad interests of tribal governments and communities.
NIWRC – National Indigenous Women’s Resource Center – A Native nonprofit organization
created to address domestic violence and safety for Indian women.
OVW – Office of Violence Against Women
PL-280 – Public Law 83-280– Federal law establishing that states may assume criminal
jurisdiction over non-Indians and Indians living on reservation lands in certain states. The
six states mandated under Pl-280 are California, Alaska, Minnesota, Nebraska, Oregon and
Wisconsin.
Plenary power - Complete power over a particular area with no limitations.
Restorative Justice - a system of criminal justice, which focuses on the rehabilitation of
offenders through reconciliation with victims and the community at large.
SDVCJ – Special Domestic Violence Criminal Jurisdiction - Established under the 2013
VAWA reauthorization, pilot implemented by 8 Tribes. Provides tribes with jurisdictional
authority to prosecute non-Indians on tribal lands for domestic violence and dating violence
crimes and violation of certain protection orders.
SOUSA –Special Assistant U.S. Attorneys. These individuals are tribal prosecutors who are
cross-deputized and able to prosecute crimes in both tribal court and federal court as
appropriate. They help strengthen tribal governments’ role in fighting Indian country crime
and improve U.S. Attorney coordination with tribal law enforcement personnel.
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TLOA – Tribal Law and Order Act
TLPI – Tribal Law and Policy Institute
VAWA – Violence Against Women Act – Initially enacted in 1994 and subsequently
reauthorized in 2005 and 2013 to address and combat violence against women.
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Chapter 2. The Political Landscape
Federalism and the Implementation process
Federalism is a mixed mode of government that combines a central government with
regional governments. In the United States, the federal government plays the role of the ‘central
government’ and the states and tribes play the role of the regional governments. State
governments were established through the Constitution and are set up similar to the federal
government, in that each state has an executive branch, a judicial branch and a legislative branch,
exercising jurisdiction over a certain geographical area. Each state operates as a sovereign entity,
in that one state may not exercise jurisdictional authority within another state’s boundaries.
The federal government, acting as the central government creates legislation that is
implemented by the states. When Congress passes legislation and the executive branch signs it
off, the legislation is then passed on to a federal agency to be interpreted and then onto the state
for implementation. Implementation is the carrying out of a basic policy decision from an
identified problem that needs to be addressed and objectives to be pursued. Implementation can
also include court decisions and executive orders. Ideally the decision identifies the problem to
be solved, objectives to be pursued, this structures the implantation process (Sabatier &
Mazmanian, 1979). During the implementation process institutions and patterns of polices that
are outdated will either be abolished or modified to address changes to a governing entity (Smith,
1973). Ideally, the implementation of a policy should consider the implementing organizations
structure and capacity to administer new programs associated with the new policy. Other areas of
consideration should include the target group’s degree of leadership and experience as well as
environmental factors such as outside influences.
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In his paper on state implementation of federal law, Gluck (2011) discusses how Congress
creates statutes and legislation that states would need to implement, and these statues substantiate
the central role that states are asked to play in federal statutory implementation. Congress also
gives both federal and state agencies concurrent implementation authority with an emphasis on
role of federal agencies interpreting the meaning, however Congress remains ambiguous about
how authority should be allocated. In essence, states are treated as obstacles to federal statutory
law even though state officials are consulted with when federal agencies are drafting regulation
(Gluck, 2011). Yet in their roles as ‘laboratories’ state actions can serve as a precursor in the
creation of new federal statutes without implementation. Since policy makers often fail to specify
what implementers need for successful implementation, attention should focus on nonbureaucratic actors that help shape policy (Hill, 2003).
With tribes, issues of sovereignty and jurisdiction are not as clear cut as with states. Tribes
are sovereign nations that predate the United States. Over time, tribal sovereignty has diminished
to the point where tribes became “domestic dependent nations” of the US government and
treated as regional governments (Cox, 2017). Like foreign nations tribes have a government-togovernment relationship with the federal government, but like states, tribes are also subordinate
to the federal government. The limits of tribal sovereignty can, and has been, changed by federal
action. States, however, have no real ability to regulate tribes (Schaeffer, 2019). Wall, (2010),
explains the inconsistencies and contradictions in Indian policy as a tug-of-war between
federalism and state’s rights, with tribes excluded from the conversation.
Tribal Sovereignty and the Legacy of Federal Policy
Tribal sovereignty is the inherent authority of Indian tribes to govern themselves within
the borders of the United States. For the relationship between the federal, state, and tribal
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governments to progress and achieve consensus, an understanding and acknowledgment of
sovereignty must be reached. There have been several laws created attempting to clarify the
relationship between the federal government and Indian tribes. Tribes are seen as “domestic
dependent nations,” having local sovereignty granted upon them but not the full sovereignty that
is granted to foreign nations (Anderson, 2012).
Nearly all Indian land is held in trust by the United State and is regulated by federal law
in terms of political and economic rights of tribal governments. While tribes have jurisdiction
over Indians on Indian land, they do not hold jurisdiction over non-Indians on Indian land who
commit criminal acts. The power of tribal courts and tribal legal systems is vital to the expansion
of tribal sovereignty. Sovereign tribal nations are both pre-constitutional and extra-constitutional,
that is, beyond the provisions of the constitution (Melton, 1995). They continue to possess the
four key characteristics of their sovereign status: a distinctive permanent population, a defined
territory with identifiable boarders, a government exercising authority over territory and
population, and the ability to enter into government-to-government relationships (Melton, 1995).
Figure 1., shows the complexity of federal, state, and tribal court systems and jurisdictions.
Issues also have arisen with regard to sovereignty between tribal governments and states.
The federal government, according to the Constitution, has been responsible for making treaties
with tribes, not states. States and tribes have conflicted over several issues that affect both, such
as Indian gaming rights, fishing and hunting rights, and land rights. For example, the belief on
the tribal side is that treaties made between their ancestors and the federal government protected
a tribe’s rights to fishing and hunting lands. On the other hand, non-Indians believe that it is the
state’s right to regulate fishing for both commercial and sports. States, on occasion have tried to
extend their power over tribes however federal ruling has continuously been in favor of tribal
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sovereignty. The challenges of sovereignty between states and tribes likely arises due to their
geographic proximity and issues involving shared resources.

Figure 1
Federal, State, and Tribal Court Systems

There are currently 574 federally recognized tribes in 35 states. Each of these tribes has
sovereignty, which gives the tribes the authority and powers to self-govern, political autonomy,
govern tribal members and establish their own form of government (Ford, 2010). Tribes also
may determine who is and is not a member. Tribal governments also maintain law and order on
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reservation land and exercise civil jurisdiction. For most people, there is an immense lack of
knowledge as well as a misinterpretation about Native culture and the relationship between tribes
and the government in general (Fletcher, 2008). Because there are over 500 different Indian
tribes it is extremely difficult to generalize between or among any one of them, however most
American Indians share similar values with regard to closeness of community.
An essential power of sovereign entities is jurisdiction – “the power, right, or authority to
interpret and apply the law; the authority of a sovereign power to govern or legislate; the power
or right to exercise authority; the limits or territory within which authority may be exercised”
(Dictionary, M. W., 2002). The jurisdictional confusion that has been created from federal
policies and court decisions adds to the problem of determining who has jurisdiction in a given
situation, the tribe, the federal government, or state government. A Tribes’ ability to respond
effectively to domestic violence is severely hampered by jurisdictional gaps in tribal authority
(Hart & Lowther, 2008). While tribes have jurisdiction over Indians on Indian land, they do not
hold jurisdiction over non-Indians who commit criminal acts on Indian land. This has not always
been the case. Since contact, federal policy regarding Indian tribes and Indian people has
evolved, reversed course, supported, and sought to destroy tribal sovereignty often reflecting the
attitudes toward Indians at the time. Wall (2010) suggests that the history of Indian policy
reflects an expansionist and imperialist perspective, consistent with the founding principles, and
this history fails to reflect the rights and wishes of Indian nations.
Eras of Federal Indian Policy
All Indian Nations have been affected by changes in legislation and certain Supreme Court
case decisions. Each change has had their impact with regard to tribal courts and how Indian
Nations maintain law and order. Most legal scholars discuss these changes as eras defined by
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federal policy of the time, in order to help frame the history of Indian law. The National
Congress of American Indians (NCAI) defines these eras as The Colonial Era, or Colonization;
the Removal or Reservation Era; the Allotment or Assimilation Era; the Reorganization Era; the
Termination Era; the Self Determination Era; and most recently, the Nation-to-Nation Era based
on Executive Order 13175. Current policy recognizes government-to-government relations
between tribes and Washington D.C. and a tribe is assumed to possess a power unless otherwise
notified by treaty or federal statute (NCAI, 2019).
Colonialism (1492-1828)
Prior to the colonization of North America there were hundreds of Indian tribes and an
estimated Native population of over 200 million people. There were sophisticated cultures, long
distance trade and commerce, and distinct forms of law and order which, according to some
tribal traditions, could be traced back to pre-contact (Deloria & Lytle, 1983). Initially the
interaction between the colonists and the native tribes was beneficial to both. The era of
colonization, however, brought with it a legacy of exploitation, segregation, expulsion, and for
some tribes, annihilation. Those who were not killed by disease, soldiers, settlers, or by
starvation were forced to live on land no one else wanted, often far from their ancestral
homelands. Physical and sexual violence against Native people has been a strategy for conquest
since the time of Columbus (Deer, 2004; Smith, 2015)
The defining policies during this era were treaties with tribal nations and the development
of the U.S. Constitution. Under the English monarch, treaties were made with the Indians for
purchase of land rights and creating a trade relationship (Zhang, 2015). “Treaty-making became
the basis for defining both the legal and political relationships between the Indians and the
European colonists” (Deloria and Lytle, 1983). Some treaties that were created would allow
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Indian people to obtain American citizenship under the condition that they discard all their
traditional ways and accept the customs of the European settlers. As the country grew and more
and more settlements were generated, the relationship between the colonists and the Indians
became anything but content. The animosity level was rising between the colonists and the
Indians, especially when some tribes sided with the British soldiers during the Revolutionary
War (Quinn, 1990).
After the war the newly established federal government continued to make treaties with
Indian tribes. However, it soon became clear this newly established government was not going
to be friendly to the American Indian. Indian people lost their subsistence economy with the
ever-growing settlements. The loss of land and sources of food created physical hardships. The
social and culture heritage of many tribes was forever altered if not completely lost (Gilbert et
al., 2021).
The drafters of the Constitution, according to Miller (2008), attempted to resolve issues of
colonists obtaining Indian land without the involvement of the King or the American leadership,
by placing Indian affairs in the hands of Congress. Despite the attitude at the time that Indian
Nations were not to be a part of the fledging United States, the Constitution does recognize
Indian nations as sovereign, albeit foreign nations. Article I, clause 3 of the United States
Constitution excludes Indians from taxation thus treating Indian nations as outside parties (U.S.
Const. art. I, cl 3). Section 8, clause 3 directs commerce with foreign nations, states and with
Indian Tribes (U.S. Const. § 8, cl 3), and the 14th Amendment, section 2 excludes Indians from
representation in the government. Congress was to be the facilitator of commerce between the
states and the tribes and hold ultimate authority with regard to matters affecting Indian tribes
(U.S. Const. amend. XIV, § 2). This legislative adherence to the discovery doctrine created a
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second-class national status for tribal nations by removing complete property rights from tribes
and individual Indians (Wilkins & Lomawaima, 2001).
Removal (1828-1887)
As the non-Indian population of the U.S. increased, the focus on westward expansion led to
the removal of Indian tribes from their homelands. The era of removal included the
establishment of Indian reservations, Indian boarding schools, and displacement of Indian people
to Western territories, the most notorious being the Cherokee Trail of Tears, where more than
four thousand Cherokee people died during the march westward (Thornton, 1984). The defining
policies of this era were the Indian Removal Act and three legal doctrines, known as the
Marshall trilogy. These three Supreme Court cases assisted the U.S. government in further
defining where Indian Nations stood with regard to their sovereignty, jurisdiction and land rights
(Olson, 2019).
In the first case of Johnson v. McIntosh (1823) the U.S. Supreme Court decided that
“although Indians were the rightful occupants of the land, tribes had no power to sell lands to
anyone without the approval of the federal government”, as clearly stated in the 1790 Indian
Trade and Intercourse Act. The ruling upheld the “Doctrine of Discovery” principle, supporting
conquest and colonization, by claiming that because the federal government held title to all the
Indian lands, which Europeans had “discovered,” the right of Indians to complete sovereignty
over their land was limited (Wilkins & Lomawaima, 2001).
In 1830, President Andrew Jackson, built a systematic approach to Indian removal by
signing into law the Indian Removal Act (1830); “An Act to provide for an exchange of lands
with the Indians residing in any of the states or territories, and for their removal west of the river
Mississippi”. The Removal Act involved the “voluntary” exchange of tribal homelands and
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included incentives, bribery, and threats forcing numerous tribes in Georgia, Florida, and
Alabama to relocate to what is now Oklahoma (Olson, 2019).
Protest over removal led to the second case of the Marshall trilogy, Cherokee Nation v.
Georgia (1831). The Court decided that Indians were neither citizens of the U.S. nor of any other
foreign nation; instead, they were “domestic dependent nations” whose relationship to the U.S.
“resembles that of a ward to his guardian.” This ruling set legal precedent for the trust
relationship in which the U.S. has a duty to provide certain benefits and services for the Indian
tribes and their people. In the third case of Worcester v. Georgia (1832), the Court decided the
state had no authority over persons and actions within the boundaries of the Cherokee Nation,
and that state laws did not extend to Indian Country. The ruling clarified that Indian tribes were
under the protection of the federal government and that Congress, not the states, had plenary (or
overriding) power regarding Indian tribes (Olson, 2018).
Allotment and Assimilation (1887 – 1934)
Allotment and assimilation were the next steps in diminishing tribal strength and two of the
most critical factors for understanding violence against Native women. The defining policies of
this era were the General Allotment Act and the Indian Citizenship Act. The General Allotment
Act (1887), also known as the Dawes Act, divided tribal land and allotted it to individual
Indians. The land that was left over or ‘excess’ land was made available for purchase by nonIndian people, resulting in the permanent loss of more than 70% of Indian land and leaving a
patchwork of Indian and Non-Indian lands across Oklahoma and other states, today known as
“checkerboard” areas (Ennis, 2009).
The objective was to stimulate Indian assimilation to American society by building on
individually owned land, however rather than prospering, the act only caused jurisdictional
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confusion and disrupted the continuity of cultural traditions. In fact, a single tract of land can
be under tribal, state, and federal jurisdiction (Crepelle, 2020). Furthermore, the Dawes Act
led to the number of non-Indians, and non-member Indians living on a given Indian reservations
to vastly increase, who now often exceed the number of enrolled tribal members, in some
locations as high as 60% of the population (Ennis, 2009).
The Indian Citizenship Act (1924) granted full citizenship to all American Indians, which
was not given under the 14th Amendment. The act, an attempt at assimilate Native people into
the mainstream, was greeted with mixed feelings from both tribes and some states (Crepelle,
2020) Several states still did not allow Indians residing in their states the right to vote. Similarly,
some tribes were concerned that living as a citizen of the United States would decrease or limit
tribal sovereignty. Despite the fact Indians were granted citizenship, their recognition within the
federal government was not as a sovereign people.
Reorganization (1934-1953)
The 1928 Meriam Report commissioned to survey life on Indian reservations, found great
disparities in health, education, nutrition, family life and economic opportunity between Native
people and other Americans. This report led to many changes in federal policy, intended to
increase tribal self-governance and decrease federal control. The passing of the Indian
Reorganization Act (IRA) in 1935 permitted the development and conservation of Indian lands
as well as granted Indians the right to form businesses and organizations. Indian Nations at this
time took the opportunity to draft their own constitutions and by-laws necessary for selfgovernment (Wall, 2010). Many of the new tribal constitutions were based on western forms of
government and completely “foreign” to Indian people (Deloria and Lytle, 1983).
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In actuality, the IRA really didn’t provide any new powers to Indian Tribes, it only
recognized previously agreed upon powers and re-established them in a form that could be used
at the tribe’s discretion. Sometimes call the “Indian New Deal” the act failed to restore allotted
lands or support tribal customary law and tradition (Philip, 1983).
Termination (1953-1968)
Native American termination efforts posited that Indians would be better off if they would
fully assimilate into mainstream society (Wilkins & Lomawaima, 2001). Defining federal policy
components of the termination era included the Indian Relocation Act (1956), House Concurrent
Resolution 108 (HCR 108) known as termination policy, and Public Law 280. Through these
actions, Congress took steps to end the special relationship between tribes and the federal
government. The Relocation Act lured Indian families to urban areas across the country with the
promise of jobs, education, and a better life. The hope was to totally assimilate Indians and
dissolve the reservations. Many became isolated from their communities and faced
discrimination, segregation, and menial low-paying jobs (Walls & Whitbeck, 2012).
HCR 108 called for an end to the federal relationship with tribes. Over 100 tribes were
terminated, and millions of acres of Indian land were taken by the government. Only a few of
these tribes were able to eventually regain their sovereign status (Echohawk et al, n.d.). Along
with HCR 108 came Public Law 83-280 which had a major impact on jurisdiction in Indian
country. Federal criminal jurisdiction over tribes in six states was relegated to the respective
states, which significantly changed the division of legal authority among tribal, federal, and state
governments. Done without the consent of tribes, this unfunded mandate caused financial
problems for states, and created jurisdictional gaps and abuses of state authority (Gardner &
Melton, 2000)
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Self-Determination (1968 – )
By the later 1960’s it became evident the federal government’s policy of termination was
not effective and would have to be re-examined. The federal government began working toward
providing greater rights to native nations, with the passage of the Indian Civil Rights Act of 1968
which, similar to the Bill of Rights, “guaranteed personal freedoms against actions of the federal
government”. The catch was that tribes would have to follow the Bill of Rights mandates in
enacting and enforcing laws in tribal lands. Deer (2004), states that, "Civil Rights" is a misnomer
because the Act imposed Anglo-American conceptions of civil rights upon the traditional ways
of tribal justice systems. Rather than focus on racial discrimination and political
disenfranchisement, Congress instead focused on alleged (and usually unfounded) abuses by
tribal court systems (Pevar, 2002).
High profile demonstrations and the protests of the American Indian Movement (AIM)
took issue with the Act’s focus and assisted in bringing Indian rights greater standing in public
policy (Garcia, 2014). The defining example for this era was the Indian Self-Determination and
Education Assistance Act of 1975. Signed by President Richard Nixon, the Act made selfdetermination the focus of government action. Tribes could now contract with the Secretaries of
the Departments of Interior, and Health, Education and Welfare to carry out the services and
programs the Federal Government provides to Indians. The tribes would now have authority over
how funds were administered giving them greater control over their own welfare. This act helped
reverse the effort of the federal government through its termination policy to sever treaty
relationships and previously agreed upon obligations to Indian tribes (McClellan, 1990). The
intent was to preserve the existing sovereign immunity of any Indian tribe as well as preserve the
existing trust responsibility of the United States with respect to Indian nations.
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End of an Era?
A decisive blow to self-determination efforts came in 1978 with the notorious and
problematic Supreme Court decision Oliphant v. Suquamish Indian Tribe. This decision stripped
tribes of their inherent sovereign authority to criminally charge non-Indians for crimes
committed on tribal land. The U.S. Supreme Court held that tribes could no longer punish nonIndian offenders for crimes against Native people in Indian Country, leading to decades of health
and safety crises in tribal communities (Schaeffer, 2019). Many non-Indians now living or
working in Indian country, due in part to allotment, include sexual predators and violent persons,
who are well aware that they can commit crimes without any recourse (Fletcher, 2004). As
criminal behavior goes unchecked, tribal legal authorities and policy makers struggle to
determine how to respond to violence, particularly violence against Native women (Deer, 2004).
The Violence Against Women Act (VAWA) was first enacted in 1994, however, protections
specific to Native women were not initially considered or included. With the reauthorizations of
2000 and 2005, some protections for Native women were added along with limited funding for
victim support. There was nothing regarding offender accountability. It was not until the 2010
Tribal Law and Order Act (TLOA) that an emphasis on decreasing violence against AI/AN
women was specifically included in a law. This law was a major step forward in improving
justice and law enforcement in Indian country and was an important precursor of VAWA 2013.
The TLOA increases tribal authority to prosecute and punish criminals including the ability
to recruit and train BIA and tribal police officers. The act also provides BIA and tribal police
with greater access to the UCR and NCIC crime information databases. Although an important
addition to tribal law and justice, the requirements of the ICRA regarding rights of defendants
still meant major changes for many tribal justice systems. The only tribal courts that could
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implement TLOA were those that fully emulated a Western style court process and did not
include customary law and tradition (Redlingshafer, 2017).
When VAWA was reauthorized in 2013, tribal courts were finally able to have full civil
jurisdiction to provide Native women the safety and security of protection orders and, under
certain circumstances, for tribal court to prosecute non-Indian perpetrators of domestic violence
against Native women. The title IX provisions of VAWA 2013 also included what is called
Special Domestic Violence Criminal Jurisdiction (SDVCJ). This provision, seen as a partial fix
for Oliphant, again gives tribal courts the authority for the criminal prosecution of non-Indians
(Crepelle, 2020). Despite the current limitations, these renewed powers are a step forward for
tribes to regain inherent sovereignty rights. This important shift in Indian law is the basis for this
study and is discussed in more detail below.
The Current Political Context of Violence for Native Women
Violence against women is a global problem. It affects virtually every society but often
goes unreported and unrecognized (Krantz, 2002). In many countries, it is still a socially
accepted behavior (Heise, 1994). Violence against women first came into discussion in the
United States at the beginning of the 1970’s, when the feminist movement began calling
attention to the abuse happening among women. These individuals believed violence should not
be thought of as a social construct and the “norm” in society (Sigal & Denmark, 2013). The
feminist movement opened the door for interpretation and understanding of the prevalence of
violence and began to progress concepts to address the silence seen among battered women
(Sigal & Denmark, 2013).
The rates of violence against women in the U.S. vary by population, by race and
ethnicity, and among other factors (Classen, Palesh, & Aggarwal, 2005). A consistent and
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reliable estimate of the prevalence rates is still not available. A recent review of more than 20
years of population-based studies of women who have ever had a partner found that between
10% and 50% of women have been physically assaulted by a male partner at some time in their
lives (Watts & Zimmerman, 2002). There are many reasons why prevalence rates differ within
and between countries and research reports, but one universal is underreporting due to the
sensitive nature of the topic (Ellsberg, Heise, Pena, Agurto & Winkvist, 2001).
Race and Risk
Data from the National Violence Against Women Survey (NVAWS) (Tjaden &
Thoennes, 2000) reveals that 37.5% of American Indian and Alaska Native (AI/AN) women
reported being victimized during their lifetimes compared to African American (29.1%), White
(24.8%), Hispanic (23.4%), and Asian (15%) women. Bohn (2003) found that AI/AN women
reported rates of physical assault of 30.7% higher than women of other ethnic groups. A recent
study published by the U.S. Department of Justice indicates 55.5% of American Indian and
Alaska Native women have experienced physical violence by an intimate partner and more than
1 in 3 have experienced violence in the last twelve months; at the time of data collection (Rosay,
2016). Approximately three-quarters of AI/AN female murder victims are killed by persons they
know; one-third are killed by a family member (Bubar & Jumper-Thurman, 2004).
Native women living in tribal communities and reservations as well as the communities
themselves experience unique challenges in terms of addressing domestic violence (Futures
without violence, n.d.). The context of violence for Native women is different from other
populations and particularly reflects the gaps in protections. When compared to the general
population, violence against Native women is likely to be more severe, more likely to involve
weapons and are more likely to result in injuries requiring medical care (Bachman et al, 2008,
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Gilbert, et al., 2001). Violence against Native women is more likely to involve drugs and alcohol
use by the perpetrator, (Bachman et al., 2008) which further complicates prevention and
intervention.
One of the factors that makes violence against Native women unique is the proportion of
incidents that are inter-racial. According to the US Department of Justice (Cooper & Smith,
2012), among other US populations crimes are predominantly inter-racial (84% among whites
and 93% among blacks). However, most crimes against Indian people, particularly crimes
against Indian women (Bubar and Thurman, 2004; Rosay, 2016), are committed by non-Indians
(Greenfield & Smith, 1999). A report by the National Congress of American Indians noted that
in some communities 90% of Native women report that they were victims of intimate partner
violence at the hands of a non-Indian offender (NCAI, 2018) One reason is because of the
populations that co-reside on Indian land. The mix of member Indians, non-member Indians, and
non-Indians can vary considerably, with non-Indians being the dominant group on some
reservations (Gaines-Stoner, 2019). Another reason is because of the race relationships
common between the victims and the offenders as a result of the push to assimilate Indian
people into mainstream populations (Crepelle, 2020).
One fact is clear – in the U.S., rates of violent victimizations are higher for AI/AN
women compared to all other groups (Tjaden & Thoennes, 2000; Bubar & Thurman, 2004;
Oetzel & Duran, 2004; Bohn, 2002; Sapra, et al., 2014; Bachman, et al., 2008). There is much
that is not known, particularly for AI/AN women living in tribal communities. There is wide
variation in current estimates of violence across Tribal populations, and a legacy of research that
failed to accurately illuminate the issues.
Researchers from the National Institute of Justice recently provided insight into some of
the challenges for obtaining valid data. Crossland, et al., (2013) suggest that the variation in
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statistics seen among existing victimization studies could be due to different sampling strategies.
In addition, the variability in the estimates of violence against AI/AN women could be explained
by whether or not the researchers gathered information from small and/or large sample sizes,
different reference periods, whether the interviewers were culturally sensitive to topics such as
victimization, and the difference in how the data was gathered (Crossland, et al., 2013; Bachman
et al., 2008).
Despite what is known about the extent and intensity of violence against Native women,
the legal and judicial response still fails to adequately address the problem. Jurisdictional
authority depends on who one is – Indian or not, and where one is – Indian Country or not. These
two factors have complicated roots in history, geography, colonialism, and what is now
commonly called the jurisdictional maze. Crepelle (2020), notes the answer to these two
questions is often challenging and states “The debate over who is an Indian is one of the most
controversial topics in Indian country today.” What most legal scholars agree on is that
there is a dire need for fixing or overturning the Oliphant decision.
VAWA and the SDVCJ
The Violence Against Women Act of 1994 (VAWA) was signed into law on September
13, 1994, as Title IV, sec. 40001-40703 of the Violent Crime Control and Law Enforcement Act
of 1994. As Public Law 103-322 this act provided $1.6 billion toward the investigation and
prosecution of violent crimes against women; established the Office on Violence Against
Women (OVW) within the Department of Justice; imposed automatic and mandatory restitution
on those convicted and allowed civil redress in cases prosecutors chose to leave unprosecuted.
Through the VAWA legislation OVW is able to create family justice centers giving women and
children access to trained advocates and police and prosecutors, etc. within one place so the
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victims don’t have to go to several different offices. Programs such as this one help families that
have been devastated by domestic violence.
This bill was drafted by then Senator Biden’s office with support from a broad coalition
of advocacy groups. The act was developed and passed because of the tenacious efforts of 80’s
and 90’s grassroots movement urging Congress to create legislation to address domestic and
sexual violence. The Senate voted in 2012 to reauthorize the Act. Simultaneously the House of
Representatives drafted a version of their own bill that removed provisions that protected
American Indians living on reservations who are victims of domestic violence.
The Republican-sponsored House version questioned the jurisdictional power granted to
American Indian Tribal authorities over sex crimes involving non-tribal members on tribal lands.
Constitutional protections that individuals, not living on tribal lands, have under the Federal
Government may not be executed in tribal courts. There is a fear that a non-native who is
involved in a domestic violence action with a native living on the reservation would not receive a
fair trial or due process.
A suggestion in the proposed House bill that any non-native who was convicted in tribal
court could appeal to a federal court was not accepted. This also creates a problem with the
authority that tribal courts have, indicating the tribal courts do not have the capability to render a
proper judgment so it is necessary for the federal appeals court to hear cases of domestic
violence occurring on the reservation. With the conflict between these two bills and no
consensus to be reached by either house, procedural measures hindered the reconciliation of the
two bills, essentially leaving the reauthorization to die.
In March of 2013 the Violence Against Women Act was reauthorized by the 113th
Congress. Although there was much contention of some aspects of the bill with regard to tribal
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jurisdiction, the act was reauthorized. Changes in this legislation provides tribal courts criminal
jurisdiction over non-Indian perpetrators who have committed a domestic violence act against an
Indian. “In addition to all powers of self-government, which sovereignty has established, tribes
may exercise special domestic violence criminal jurisdiction of all persons (VAWA, 2013).” The
law does not eliminate federal or state criminal jurisdiction; each will maintain their original
delegated authority in Indian country. At the time, the proposed reauthorization was seen as a
test for an Oliphant fix.
Not unexpectedly, there was a great deal of controversy over the reauthorization and its
constitutionality. Justice Kennedy was concerned the legislation violated constitutional principles
and many Republicans said Congress lacked the authority to pass legislation granting criminal
jurisdiction to tribes (Schaeffer, 2019). Their concerns included that non-Indians would not get
fair trials because the Constitution does not apply to tribal governments and the statute would go
against Article II and Article III (Larkin & Luppino-Esposito, 2012). Most of the arguments were
unfounded but an example of how contentious the legislation was at the time and may still be.
Components And Requirements of The Current Policy
Tribes may also exercise special domestic violence criminal jurisdiction over a defendant
for criminal conduct that falls under domestic violence or dating violence. This also includes
violations of protection orders. Tribal courts have full jurisdiction to issue and enforce protection
orders involving any person. The ANY person is the operative term, in that regardless of the
individual’s ethnicity, membership in the tribe or not, that person is under tribal jurisdiction with
regard to issuance of protective orders. This also includes the authority to enforce any orders
through civil contempt proceedings. Tribes now have jurisdiction over individuals that violate
protection orders involving threatening acts, harassment, sexual violence, and contact or

40

communication. Some repercussions include the tribe excluding violators from entering tribal
lands. Tribes that exercise special domestic violence criminal jurisdiction in criminal
proceedings, however, must provide defendants’ all applicable rights under the Act. An example
would be the right to trial by an impartial jury and other rights under the Constitution of the
United States.
SDVCJ Pilot project
In February 2014 three tribes were sent letters from the United States Justice Department,
Office of the Associate Attorney General designating each a participant in the Pilot Project for
the Special Domestic Violence Criminal Jurisdiction, established by the reauthorization of
VAWA. The Pilot Project affirmed tribes the ‘inherent power to exercise “special domestic
violence criminal jurisdiction” over all persons regardless of their Indian or non-Indian status.
(Justice Department letter, 2014). The belief was that transferring this power would decrease
incidences of domestic violence in Indian country. Not only does this power strengthen tribal
capacity to administer justice, but it also ensures perpetrators are held accountable for their
criminal behavior.
One of the tribes allowed to exercise “special domestic violence criminal jurisdiction”
was the Pascua Yaqui Tribe located in Pima county Arizona. The Pascua Yaqui Tribe was not
federally recognized until 1978. Although the reservation is land is located just south of Tucson
metropolitan area, they utilize their own tribal police as opposed to local or state police. The
Pascua Yaqui Tribe justice system provides non-Indian defendants constitutional rights equal to
those outside states, just as they have been for Indian defendants. The second tribe included in
the Pilot Program was the Confederated Tribes of the Umatilla Indian Reservation, located in the
northeastern corner of Oregon. Half of their reservation land is owned by non-Indians and
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includes a considerable section of the Umatilla River Watershed. According to the Confederated
Tribes of the Umatilla Indian Reservation quick facts packet, more than 300 Indians from other
tribes and more than 1500 non-Indians reside on this reservation. The third tribe included in the
Pilot Program was the Tulalip Tribes of Washington. Located in the mid Puget Sound area of
Washington, the reservation was established by executive order in 1873. The tribe is governed by
a democratically elected, seven-member General Council. A little more than half of the
population of the reservation are enrolled Tribal members.
During the pilot period the Department of Justice posted notices both online and in the
federal register. Only crimes that were committed after February 20, 2014, were allowed to be
prosecuted by tribal courts. The Department posted on its website all tribal laws, rules, and
policies to serve as a resource to other tribes that may want to participate in the pilot program.
Each tribe was required to keep the Department of Justice updated on any change to tribal laws,
rules, or policies. This program continued until March 2015 at which time all tribes were given
the authority to prosecute non-Indians on tribal lands for domestic violence offenses.
Thus, the reauthorization of VAWA provided a partial fix to the Oliphant decision,
allowing tribes to respond to crimes committed by non-Indian offenders in Indian Country.
Including Special Domestic Violence Criminal Jurisdiction to tribal court authority over nonIndian offenders has allowed tribes to take back some of what they lost. Though the
reauthorization of VAWA has provided tribal governments jurisdiction over non-Indian
offenders, it is important to note that jurisdictional frameworks that were in place prior to
VAWA will remain. Federal or state government will continue to hold jurisdiction over these
same non-Indian offenders for the same crime prosecuted in tribal court, meaning there are no
double jeopardy concerns for dual prosecutions (www.home.tlpi.org.).
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According to the NCAI Pilot Project Report (2015), in the first year of the project, the
original three tribes prosecuted 27 cases involving 23 different offenders. None of the defendants
petitioned for habeas corpus review in federal court. The report stated several important lessons
learned from the project including that the problem of non-Indian domestic violence is a major
issue, that training and resources are critical for success, that the statute is too narrow, and that
there is confusion about the statutory definition of “domestic violence” (NCAI, 2015). The
results of the pilot project led to some needed changes in the requirements for tribes and paved
the way for many more tribes to implement the SDVCJ.
Role of the Media
The role of mass media is to inform the public and provide checks and balances for
understanding government actions and is part of any democracy. However, media and its
accompanying advertising can have a major effect on public opinion about Native people by
perpetuating stereotypes and cultural appropriation even in the context of a news story. This
includes political and legal spheres (Wilkins and Stark, 2001). Tribes are increasingly trying to
overturn inaccurate understandings and images of Native people through tribally run media
including newspapers, radio stations, and film.
Despite advances, disinformation is still a part of the media’s public image of Native
people, particularly when presenting a controversial topic. A paper by Sangster (2016) examined
articles about the SDVCJ from both mainstream and tribal sources. In some of the mainstream
articles, non-Indians were depicted as facing the threat of mistreatment in tribal courts, in most
however, the issues of the high rates of violence and the need to protect Indian women and hold
offenders accountable predominated. Tribal media sources sought to address and reduce the
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controversy and misinformation about the SDVCJ but also emphasize the rights of tribes and
tribal courts to protect their citizens.
Implementation Theory
Implementation theory, as developed by Sabatier and Mazmanian (1989) provides an
understanding and identification of the key variables affecting the achievement of statutory
objectives throughout the implementation process. Their implementation framework uses three
categories to identify these factors (1) tractability (the problem addressed by statute), (2) statute’s
ability to favorably structure the implementation process (ease of implementation) and (3) nonstructural/non-legal variables affecting the requirement’s perception (support vs. objection)
(Sabatier & Mazmanian, 1989). Within these three categories are key factors that, according to
Sabatier and Mazmanian determine the success or failure of federal legislation implementation.
This includes what policy outputs must be considered, what are the compliance measures, what
are the intended impacts vs. actual impacts of implementation and what revisions should be
made (Sabatier & Mazmanian, 1989).
Tractability, the first set of variables, is the problem that implementation of a statute, court
decision or executive order addresses. With regard to regulatory change the smaller more
definitive the target group with the need for change the greater likelihood of political support
favoring change with greater support the greater probability the statute will achieve the change
desired. The statute’s ability to favorably structure the implementation process specifically
indicates the problem to be addressed and stipulates the objectives to be pursued. This second set
of variables also include the capacity to structure the implementation process by providing legal
and financial resources. Existing frameworks underestimate the ability for the statute to
‘structure’ the implementation process. Most discuss clear and consistent policy objectives;
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financial resources and incentives provided for compliance; however, they neglect a statute’s
capacity to determine access of various actors to the implementation process and any probable
predisposition of implementation officials.
There are also non-statutory factors that affect successful implementation of a statute. The
first is a need for behavior change and the need to receive periodic political support in order to
overcome delays. The media also has influence on whether or not a statute/regulatory change
will receive support from the community. Changes in socio-economic and technological changes
within the population influence any support of non-support of objectives contained in the statute.
Leadership must also support the objectives of the statute being implemented. Finally, the
commitment and leadership skills of implementing officials is an additional necessity for a
successful implementation.
Federal laws specifically affecting tribes are interpreted and implemented by a federal
agency. In Indian country and Alaska, federal legislation is usually interpreted and implemented
by the BIA, BIE or IHS. For the implementation of VAWA’s tribal provisions the U.S.
Department of Justice has interpreted the legislation and is providing training and technical
assistance to tribes
Implementation Research Approaches
The approach to policy implementation research is usually distinguished in the literature as
a top-down approach or a bottom-up approach. Each approach varies by the type of policies
being examined and roles and relationships of those involved in the implementation process.
More recently, there has been discussion in the literature of a combined approach that seeks to
offer the best aspects of both approaches. These changes to implementation research are
sufficiently distinct that they have been termed the three generations or three waves of
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implementation research (Goggin et al., 1990). There is also increasing recognition that each
approach may be better suited to a particular type of policy or particular situation (Lester et al.,
1989). Each can provide a way to understand different aspects of the implementation process and
lead to a more complete understanding.
A top-down approach is usually how federal law and policy is made. Authoritative
decisions are made at the executive level which are passed down to those who will implement
the changes (Matland, 1995). A bottom-up approach is more often how tribal law and policy is
made. It starts with the target groups (tribal citizens) and service deliverers (e.g., tribal agencies)
and is then finalized at the executive level (tribal government). While both approaches have their
merits and their problems, Lester et al., suggests that for a more accurate understanding of the
policy implementation process, a combination of elements of both top down and bottom-up
frameworks into a single model is needed (1987).
Top-Down Approach. Mazmanian and Sabatier’s (1983) approach to implementation
research is the first wave, known as a top-down approach. This means that analysis usually starts
with a policy decision – the legislation or statute and those at the “center” who formulate the
policy. Analysis continues with how the statute is interpreted implementation, usually field-level
officials called the “periphery”, and ultimately implemented by the “target group” This type of
approach examines the objectives of the policy, consistency between the objectives and the
resulting outcomes, and factors relevant to the policy that affected the effectiveness of
implementation (Mazmanian & Sabatier, 1983). They acknowledge that there are problems
associated with a top-down approach, primarily because few new programs have clear and
consistent objectives and the more change that is required, the less success the implementation
process may have. For example, top-down approaches are criticized for being a more
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administrative approach and starting with statutory language which ignores the importance of the
political process that lead to framer’s decisions in establishing the final piece of legislation
(Cerna, 2013).
Bottom-up Approach. A bottom-up approach to implementation research, the second
wave, starts as its name implies, with those at the bottom, the target group, rather than with a
policy decision from the center (Sabatier, 1986). Bottom-up researchers start their
implementation formation with the target groups and service deliverers, those at the local level,
who are the actual implementers of policy (Lester et al, 1989). The rationale is that by starting
with the target group, the researcher can better understand the implementation challenges, factors
that caused difficulty in achieving statutory goals, and the strategies employed to address them or
even subvert them (Matland, 1995). In particular, a bottom-up approach explores the network of
relationships between those who are implementing a particular program to those who developed
the policy. In this approach, the contextual factors in the implementation environment are
important considerations (Cerna, 2013). Bottom-up approaches have been criticized for not
focusing on those who are accountable to sovereigns and for putting too much emphasis on local
autonomy (Matland, 1995).
Combined Approach. A combined approach to implementation analysis, called the third
wave, combines elements of both top-down and bottom-up approaches to better link the different
levels of analysis and combine the strengths of each and identifying levels of political conflict
and uncertainty (Goggin et al., 1990; Matland, 1995; Suggett, 2011). Policy implementation
involves a wide range of stakeholders who interact at different levels, and all are important for
success (Cerna, 2013).
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Methods for Data Collection
Two standard methods for collecting policy implementation were selected for this study.
First, a scoping review was used to access a wide body of information from public documents to
gain an understanding of what is being written about the SDVCJ and its implementation. Second,
key informant interviews with experts who were part of tribal level implementation provided a
different and more in-depth perspective on the factors that contributed to or inhibited
implementation at the tribal level. Because these two methods each provide different kinds of
data a synthesis of the two provided a more complete picture of SDVCJ implementation.
Scoping Reviews
The foundational framework for conducting a scoping review was put forth by Arksey
and O’Malley (2005), as an alternative to a systematic review. Their framework has been added
to and revised but the core elements remain. Table 2. shows the six steps of the scoping review
process as identified by Arksey and O’Malley (2005), further detailed by Colquhoun et al.,
(2014), and Thomas et al., (2017). According to Munn et al., 2018, scoping reviews are
particularly useful for certain types of reviews: to identify the types of available evidence in a
given field; clarify key concepts and definitions in the literature; examine the types of research
conducted on a certain topic or field; identify key factors related to a particular concept; and
identify and analyze knowledge gaps. A scoping review can also be used as a precursor to a
systematic review. Scoping studies are now used to map the literature to identify key concepts of
a topic, gaps in the evidence, and sources of information that can inform practice, policymaking
and research (Daudt et al., 2013).

48

Table 2
Framework for conduct a scoping review
Framework Stage
Arksey and
O’Malley, 2005
#1
Identifying the
research
question
#2
Identifying
relevant studies

#3
Study selection

#4
Charting the
data
#5
Collating,
summarizing,
and reporting
the results

#6 Consultation

Description of scoping review stage
Colquhoun et al., 2014
The scoping review question must be clearly defined as it
plays a role in all subsequent stages including search
strategy. In order to examine and summarize breadth,
scoping review questions are broad.
This stage involves identifying the relevant studies and
developing a plan for where to search, which terms to use,
which sources to search, time span, and language. Sources
include electronic databases, reference lists, and hand
searching of key journals, and organizations and
conferences. Comprehensiveness and breadth are
important; however, so too are the practicalities of time,
budget and personnel resources. Decisions need to be
made upfront about how feasibility issues will impact the
search.
Study selection involves post-hoc inclusion and exclusion
criteria. These criteria are based on the specifics of the
research question and on new familiarity with the subject
matter through reading the studies.
A data charting form is developed and used to extract data
from each study. A ‘‘narrative review’’ or ‘‘descriptive
analytical’’ method is used to extract contextual or
process-oriented information from each study.
An analytic framework or thematic construction is used to
provide an overview of the breadth of the literature. A
numerical analysis of the nature and extent of studies
using tables and charts is presented. A thematic analysis is
then presented. Clarity and consistency are required when
reporting results.
This optional stage provides opportunities for consumer
and stakeholder involvement to suggest additional
references and provide insights beyond those in the
literature.

Guidance for Scoping Review
Stages
Thomas et al., 2017
• Serve as a road map for the
next stages of the review
• Be clearly defined, yet broad
• Create plan for search,
including search terms and
sources
• Consider breadth, budget, and
personnel

• Determine inclusion and
exclusion criteria
• Base criteria on research
question and familiarity with
subject matter
• Develop and use a datacharting form to extract data
• Use narrative or descriptive
analytical method
• Report analytic framework or
thematic construction used, and
provide an overview of breadth
of literature
• Give numerical analysis (via
tables and/or charts)
• Present thematic analysis
• Be clear and consistent
• Look for opportunities for
consumer and stakeholder
involvement if appropriate
• Gain suggestions for
additional references or insights

Key Informant Interviews
Key informant interviews (KII) are a common tool in qualitative, policy-focused research
(Lokot, 2021) and are seen as an effective way to gather information that might not be otherwise
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available or that might not be learned from focus groups or surveys. Key informants are those in
a community who can provide more information or a deeper insight into the issue of interest
(Marshall, 1996). They usually include those individuals who have meaningful knowledge and
the willingness to talk about the issue in an objective way. The principal advantage of a KII is
that high quality data can be obtained in a short amount of time. A primary disadvantage is that
they may not represent the majority viewpoint, and they may only discuss issues that are socially
or politically acceptable. Therefore, informants should be thoughtfully selected, and their
identities protected the same as any other research participant. Depending on the issue and the
context, KII are administered similarly to any open-ended, qualitative interview, just with a more
focused set of question areas.
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Chapter 3. Methods
With the reauthorization of VAWA in 2013, tribes were granted new legal powers to
address a critical gap in tribal jurisprudence – the ability to prosecute non-Indian offenders,
known as SDVCJ. This legislation, however, is “opt-in”, that is voluntary, not a mandate. In
order to opt in, and thus to implement the legislation, tribes must meet very specific criteria,
which for some, implies massive changes to current policy and practice. Tribes that are able to
opt-in can now establish enhanced powers and additional resources to implement these new laws
within their communities, effectively integrating new federal statutes into tribal level policy and
practice that allows for the prosecution of non-Indians for specific acts of domestic violence
occurring on tribal lands. To assist tribes in the decision-making process, the reauthorization
provided grant funding to Indian tribal coalitions and annual Federal Consultations with tribal
leadership.
The factors that determine which tribes can or will decide to opt-in and successfully
implement SDVVCJ is not well understood. It is accepted that some tribes have limited
resources, infrastructure, or personnel available to properly address the requirements of the
statute. There is also little information from the available literature regarding the public policy
implementation of federal laws by Indian tribes. This research study sought to help fill this gap
in the literature with a comprehensive exploration of available information from written sources
and from key informant interviews to quantify the fit between federal requirements for
implementation of new laws, and challenges to the effective and relevant implementation of
these laws by sovereign Tribal governments.
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Research Questions
The overarching issue guiding this research was how sovereign tribal governments adapt
and implement federal policies into culturally appropriate tribal policies and programs. To obtain
insights into this multifaceted, complex, and poorly understood issue, this study examined the
implementation process for the Special Domestic Violence Criminal Jurisdiction provision of
VAWA 2013. The specific research question addressed by this study was: What factors impact
the implementation of the federal VAWA 2013 SDVCJ legislative provisions into Tribal law and
policy as a tool to protect the health and safety of Native women who are victims of domestic
violence?
Sabatier and Mazmanian’s (1989) previously discussed framework for policy
implementation provided structure for the study with three focused sub-questions that reflect the
framework’s components:
•

What are the tractability issues tribes face in meeting implementation requirements?

•

What are the structural issues tribes face in meeting implementation requirements?

•

What are the non-statutory issues that affect implementation for tribes?

Guidance for the collection and measurement of relevant data to find answers to these questions,
was provided within the steps of Sabatier and Mazmanian’s framework detailed below.
Structure of the Research
The study was completed in three phases. Phase 1 included a scoping review focused on
the collection of extant data, public documents, and relevant law and policy. This first phase
provided “top down” perspectives on the role of the federal government in the implementation
process (Lester and Bowman, 1987). Phase 2 focused on the collection of new information
through interviews with tribal-level key informants and stakeholders. This second phase
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provided the “bottom up” perspective of tribal policy makers (Lester and Bowman, 1987). Phase
3 focused on the synthesis and integration of the findings to inform tribal government decisionmaking, research, and policy development. The specific aims for each phase are:
Phase 1 Aim: To identify and describe how top-down structural variables affect tribal
implementation of the SDVCJ through a Scoping Review.
Phase 2 Aim: To identify and describe bottom-up tribal experiences of the costs and benefits of
implementing the SDVCJ through tribal consultation and key informant interviews.
Phase 3 Aim: To integrate and synthesize the information for the development of effective
approaches to tribal-level implementation of federal law and policy and the potential for a
combined “top-down/bottom-up” approach.
Ethical Considerations
It is important to note that prior to conducting any type of research in tribal communities,
respect for the tribe and their internal legal and cultural policies and procedures must be
acknowledged and followed. First and foremost, permission to conduct research on or within
tribes must be obtained. For some tribes this means attending and presenting the research request
to the tribal council, for others it may be a letter of approval from the Governor’s office or other
elected leader of the community and those with an Institutional Review Board or Research
Review Committee, may require not only approval from the board but also from the Tribal
Council. Each tribe will have their individual process for how (or if) it allows research to be
conducted within their community; there is no ‘across the board’ process that applies to all tribal
communities. These tribal specific permissions are in addition to obtaining IRB approval from
the University of Nevada Las Vegas.
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Framework for Variable Measurement
The Sabatier and Mazmanian (1989) framework for implementation analysis provided the
study’s theoretical foundation for defining the operational definitions of relevant variables
affecting the achievement of statutory objectives and their contributions to the tribal
implementation process. As discussed in Chapter 2, this framework consists of three categories
of independent variables; (1) tractability variables (the problem addressed by statute), (2)
structural variables (statute’s ability to favorably structure the implementation process and ease
of implementation) and (3) non statutory variables (the net effect of a variety of factors that
balance support vs. objection to implementation). See Figure 2.

Figure 2
Sabatier and Mazmanian Implementation Framework
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The framework further defines five dependent variables for assessing the success of
implementation. These dependent variables include policy outputs that must be considered such
as changes to tribal law and order codes, definition of compliance measures for accountability
(evaluation), and the intended impacts vs. actual impacts of implementation and what revisions
to the current law should be considered (i.e., reimplementation).
For each of the variables, the data collected through this study attempted to describe: 1)
how these factors were actualized in tribal settings; 2) which factors were more critical and/or
more challenging for tribes; and 3) specific implementation expectations and outputs. One of
purposes of the implementation framework is to show how even relatively difficult problems can
be addressed with a better understanding of the way statutory and political variables affect the
types of support needed to bring about change (Sabatier & Mazmanian, 1989).
Sabatier and Mazmanian’s original framework is considered a top-down approach to policy
implementation. This makes it an appropriate tool for examining the top-down, federally
mandated SDVCJ statutes. However, since tribal law and policy is more often bottom-up, it was
important to understand, where possible, the different considerations and potential conflicts.
In addition to Sabatier and Mazmanian’s implementation framework, this study explored
the evolution of public policy implementation research to provide a basis for further defining the
tribal implementation process. First, a bottom-up perspective was added to the top-down
analysis, second, two combined models, one developed by Goggin et al., (1990) and one
developed by Matland, (1995) provided alternative perspectives to the Sabatier and Mazmanian
model. Lastly, an original model (Chino, this study) based on Goggin’s model, proposes a
combined approach specific to tribal implementation of federal policy.
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Variable Definition
The first step of this research, and a necessary precursor to measurement and interpretation
of the results, was defining each of Sabatier and Mazmanian’s independent and dependent
implementation variables in a manner relevant to the tribal context. In addition, based on
Sabatier and Mazmanian’s descriptions of each variable, hypotheses for how each variable is
expected to impact implementation was also defined. These definitions and hypotheses provided
the foundation for measurement and analysis. Table 3. shows the dependent variables and table
4. shows the independent variables.

Table 3
Dependent Variables
Dependent variables – Outputs and Outcomes
Degrees of change and evaluation measures
D1 - policy outputs of
Changes in tribal codes, constitutions
implementing agencies
D2 - compliance with policy Adherence to DOJ mandates; cases fairly adjudicated per the
outputs by target groups
statute
D3 - actual impacts of policy Court cases, relationships, new skills and abilities
outputs
D4 - perceived impacts of
Public perception of the effect of the changes
policy outputs
D5- major revision in statute Considerations for future changes
(reformulation)

Table 4
Independent Variables
Tractability Variables – The Problem of DV
Is the SDVCJ a realistic and achievable solution to the problem?
Variable
Top-Down Hypothesis
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T1-Availability of valid
technical theory and
technology
T2-Diversity of target group
behavior
T3-Target group as a
percentage of the population

If valid technical theory and associated tools and technologies
are part of the process, then implementation will be more
successful
If the behaviors being regulated are minimally diverse, then
implementation will be more successful
If the target group is a small percentage of the population, then
implementation will be easier to implement and be more
successful
T4-Extent of behavioral
The greater the amount of behavioral change, the more
change required
problematic the implementation.
Statutory variables – The Legislation
Structural/legal issues for meeting implementation requirements and objectives
Variable
Top-Down Hypothesis
S1- Incorporation of
The required changes will lead to the desired outcome.
adequate causal theory
S2-unambiguous policy
If the legal objectives are clear and interpreted consistently,
directives
then implementation will be more successful
S3-financial resources
If resources are sufficient to achieve the objectives, then
implementation will be more successful
S4-Hierarchical integration
Coordinated action between actors at each level of
within and among
implementation will increase compliance
implementing institutions
S5-Decision rules of
Clear rules will increase willingness to comply and ease of
implementing agencies
compliance of actors
S6-Recruitment of
If agency officials are committed to the objectives, then
implementing officials
implementation will be more successful
S7-Formal access by
If beneficiaries and external actors have opportunities for
outsiders
participation, then implementation will be more successful
Non-Statutory Variables – The Implementation Process
Non-legal factors that may affect implementation and sustainability
N1-SES conditions and
If requirements are locally flexible and sustainable and
technology
continue to be a priority for the actors, then implementation
will be more successful
N2-media attention to the
Programs with sustained media attention by specialists on the
problem
issue are more likely to be successfully implemented
N3-Public support
Continued public support will help sustain political support
over time and changing political priorities.
N4-Attitudes and resources
Agencies that can leverage support and resources from
of constituency groups
constituency groups to maintain changes will be more likely to
succeed.
N5- support from sovereigns Sovereigns who can maintain oversight and sustain changes
when faced with conflicting legal mandates will contribute to
the success of the implementation process.
N6-Commitment and
If officials are committed to the changes and have the skills
leadership skill of
and leadership to support objectives, then implementation will
implementing officials
be more successful
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The second step was to identify the principal actors in the federal to tribe implementation
process. Mazmanian and Sabatier (1983) state that there are three different perspectives in the
implementation of any program – the center – the initial policy maker, the periphery – the field
level implementing officials, and the target group to whom the statute is directed. For this study
the center is the federal level including Congress and the Office of Violence Against Women
(OVW), the regulatory agency. The periphery is the tribes and the tribal justice systems
implementing the SDVCJ. The target group, strictly speaking, is the offenders but from a tribal
perspective, the target group can be viewed as the tribal community – victims, families, and all
who are impacted by domestic violence is a tribal community.
Data Collection and Analysis
Phase 1. Scoping Review
The aim for phase 1 was to identify and describe how top-down structural variables affect
tribal implementation of the SDVCJ through a Scoping Review. Scoping reviews are a tool for
synthesizing knowledge and evidence in a way that can be useful for policy and practice
(Colquhoun et al., 2014). A scoping review is an effective way to combine a diverse group of
documents and materials that have not yet been studied or comprehensively reviewed.
The activities during phase 1 were to identify governmental factors relevant to
implementation of the SDVCJ. Findings from Phase 1 further informed the results of Phase 2. A
scoping review was used because it is an effective way to combine a diverse group of documents
and materials that have not yet been studied or comprehensively reviewed. To date, there are no
published research studies specific to the SDVCJ implementation and only a very few that
discuss policy implementation at the tribal level. There is, however, a wide variety of materials
and multiple perspectives on the issues from public, private, tribal, and academic sources and
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participants which facilitated the scoping review. The goal of a scoping review is to provide a
clear and consistent summary of the breadth and depth of the available materials both through
numerical analysis and through thematic analysis. (Aromataris et al., 2020)
Scoping Review Protocol. Data collected during Phase 1 of this study documented the
governmental structure of a sample of tribes and how sovereignty and jurisdictional complexities
continue to influence the way in which tribal laws and policies are made. The way scoping
review data is analyzed generally depends on the purpose of the review and how the reviewer
approached the search. Analysis can range from simple counts of documents by study type to
more in-depth qualitatively coded data summaries. For this study, results are presented both
quantitatively and qualitatively. First a tabular presentation of the data documents the range of
materials available and collected. Second, a coded summary of key variables is presented as both
narrative and as a concept map that addresses each of the three research questions.
According to Arksey and O’Malley (2005), as discussed in Chapter 2, the first steps of a
scoping review are to state and define a research question. The second step is to detail the
approach to how relevant materials will be identified. The third step is criteria for selection.
Once materials are identified, relevant information is abstracted and organized in a data charting
form. Extracted information is sorted and classified depending on the type of document and the
information provided. A charting matrix is used to record characteristics of the included
documents and information relevant to the research questions. The charting matrix also includes
essential elements such as author and source of the document and key findings. The data
extraction process creates a descriptive summary of the results. Finally, findings are organized
and analyzed according to a predefined analytical framework or theme.
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The optional 6th step is consultation which is designed to involve stakeholders in
identifying additional references and insights. For this study a better approach to consultation
was key informant interviews with experts who have first-hand knowledge and experience with
the tribal implementation of the SDVCJ.
Phase Two. Consultation Protocol and Key Informant Interviews
Phase 2 activities identified tribal level perspectives on the challenges of implementing
federal law through tribal consultation and key informant interviews. Phase 2 addressed the
optional sixth step of Arksey and O’Malley’s scoping Review process - undertaking
consultations with key stakeholders. This was accomplished through key informant interviews
and consultations with tribal stakeholders.
Key informant interviews are a qualitative approach to gather information from
stakeholders with first-hand knowledge and expertise on a topic. They are generally conducted
via face-to-face or telephone interviews and are particularly useful for obtaining more candid and
in-depth perspectives and information. The goal of the interviews was to gather data from tribal
stakeholders that represent the diversity of tribal government structures – western, corporate, and
traditional, and the factors that both supported and challenged the implementation process. The
key informant interviews were qualitative, in-depth interviews with experts who have first-hand
knowledge of the topic and could provide insights on the issues and their experiences.
Sample Population. The sample population included tribal leaders (Governors,
Chairpersons, Council Members) from selected tribal sites who were involved in the
implementation of VAWA 2013 tribal provisions. Most of the 574 federally recognized tribes are
organized under the Indian Reorganization Act of 1934 (25 U.S.C. 461 et seq.). The Alaska
Native Claims Settlement Act of 1971(43 U.S.C. 1601) and the Oklahoma Indian Welfare Act of
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1936 further shapes tribal relationships within their own states (BIA Website, FAQ, n.d.). Many
tribes operate under Tribal Constitutions, other under Articles of Associations, others operate
under a combination of traditional systems with a modern framework, each mandating approval
from the Department of the Interior. Tribal government structure varies among tribes from a
recognized western style system to a more unfamiliar form of traditional orally passed principles
that have governed tribes since time immemorial. The final sample included participants
representing a traditional tribe, a tribe organized under articles of incorporation, and a tribe with
a western style of government. The study contacted tribal leaders, tribal judges and tribal
attorneys general from approximately 15 different tribes. Individuals representing 6 tribes agreed
to be interviewed. Interviews with national level organizations such as the Tribal Law and Policy
Institute, and the National Congress of American Indians included lawyers, administrators, and
directors. Individuals were identified through authorship on publicly available documents,
leadership roles (e.g., tribal chair), and by recommendation from existing contacts. Additionally,
3 individuals from the Office on Violence Against Women were also contacted, however none
responded to the inquiry.
A sample size of approximately 10 to 15 qualitative interviews was expected to provide
sufficient coverage of the issues. It was important to contact persons familiar with the
implementation process. Law Enforcement and other agency level actors, such as advocates,
were not contacted, because the study was focused on the implementation process and not
necessarily on the outcome results. While there is variability in recommended sample size for
qualitative interviews, sample size generally smaller than in quantitative studies. The primary
focus of the Key Informant Interviews was on those individuals involved in the process of
“making this happen.” In-depth interviews are designed to explore a phenomenon, particularly
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one that is not well understood. Rather than sample size, scholars generally agree the concept of
saturation is the key factor in deciding on sample size (Mason, 2010). Saturation is when the data
no longer offers any new or relevant information (Charmaz, 2006). This study was able to
complete nine interviews and reach a saturation point.
Interview Protocol. Data collected during Phase 2 was primary data to further explore the
problems and solutions tribes have encountered and established to implement safety precautions
for their community members. Primary data was collected in the form of semi-structured
interviews with individuals who consult, assist with the development and implementation and
finalize laws at the tribal level as well as individuals at the national level with a keen
understanding of tribal law and policy. Selected policymakers, tribal stakeholders and subject
matter experts with a focus on the tribal provisions of the 2013 VAWA Reauthorization were
invited to participate in a one-hour key informant interview. There were no anticipated ethical
concerns for each of the individuals interviewed and the risk of participation was minimal.
Areas of Inquiry. The interviews were semi-structured and open-ended. Each respondent
had different roles in the implementation and different perspectives on the process so
standardized, preset questions would have limited the type and amount of information. Areas of
inquiry included the following:
•

Major challenges and barriers tribes faced at implementation

•

The effect of a tribe’s government structure (traditional, corporate, Western, mixed) on
the ability of a tribe to implement

•

Needed and acquired resources to support implementation

•

Community involvement in the process

•

Helpful resources, relationships, and supports
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•

Response from surrounding areas and external entities and state officials

•

Roles and relationships with regulatory agencies including OVW and BIA

•

Challenging and/or unexpected issues encountered during implementation
Interview Data Analysis. The interviews resulted in descriptive data best analyzed using

qualitative methods. The interviews were transcribed using Otter AI software and reviewed by
hand and with Quirkos qualitative analysis software. The analysis looked for themes using a
deductive approach guided by the research questions. The data were then coded to identify key
issues and to look for patterns and outliers. The findings were integrated into an explanatory
framework.
An inductive coding approach was used for this study. This type of coding is an iterative
process whereby the researcher identifies and creates, applies, and re-applies created codes as
indicated. The goals of an inductive approach are to condense extensive and varied text into a
brief, summary format; establish clear links between the research objectives and the findings;
and develop a model of the underlying structure or processes evident in the data (Ambert et al.,
1995). With inductive coding, analysis is determined by both the researcher’s objectives and the
key themes arising directly from the data.
Steps in Coding. The coding process involved several steps. First was transcribing from
non-written zoom interviews. To ensure fidelity to the narrative, the data were transcribed
verbatim. A second step was data cleaning where the data was formatted noting questions,
responses, and interviewer comments. Unintelligible words were noted, colloquial terms were
clarified, and the general tone of the narrative was noted. The third step was a detailed reading of
the text to gain familiarity with the content and identify themes and key terms in the text. The
fourth step was the creation of categories with upper level or more general categories and lower
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level or more specific categories. This step involved multiple readings and the assistance of
qualitative analysis software for coding the themes and categories. This study used Quirkos ©
software for qualitative analysis. Analytical software assisted in the coding process by helping to
automate labels, linkages, and descriptions. An additional part of the coding process was to
determine if text fit into more than one category and which text was not relevant to the research
objectives. Finally, themes, categories, and codes were refined and representative quotes that
conveyed core themes or categories were identified.
Phase 3. Evidence Synthesis
Phase 3 activities integrated and synthesized the evidence and the findings for future
studies of tribal-level implementation of federal law and policy. No new data was collected
during Phase 3. The goal was to identify barriers and supports for tribal level implementation of
VAWA 2013 using accepted approaches to implementation analysis. The synthesis step also
identified ways Special Domestic Violence Criminal Jurisdiction (SDVCJ) has and has not
helped participating tribal governments meet the requirements for implementation, including
reported results of the implementation, and proposed changes and modifications to the stature
needed for effective reimplementation. The synthesis was designed to lead to a better
understanding of optimal approaches to understanding tribal level implementation challenges,
opportunities, and outcomes.
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Chapter 4. Procedural Results
The purpose of this study was to examine how tribal governments’ implement federal law
into culturally responsive tribal law using the example of the enhanced criminal jurisdictional
powers and additional powers provided to tribes under title IX, section 904 of the 2013 VAWA
Reauthorization. Sabatier and Mazmanian’s 1989 implementation theory provided the
framework for examining key variables affecting the implementation of the SDVCJ statutory
objectives. The study’s approach included obtaining data from a comprehensive scoping review
and from a series of key informant interviews and then a synthesis of the findings. The
presentation of the results is divided into two chapters, 4 and 5. This chapter details the
procedural results of the scoping review and the key informant interviews with regard to the
more technical aspects of each data collection activity. Chapter 5 presents the results of
examining the components and variables in Sabatier and Mazmanian’s 1989 Top-Down
theoretical framework and three other models based on the information obtained from both data
collection activities.
The Scoping Review Results
This study used a six-step scoping review process to accomplish the study objectives. A
scoping strategy facilitated the collection of relevant extant data and new, primary data on the
implementation process. The strategy guided the acquisition and utilization of information
necessary to understand the implementation process and the challenges for tribal governments to
implement federal policy. The technical results of the scoping review are presented using the
Arksey and O’Malley six step framework detailed in Chapter 2: 1) Identify the research question;
2) Identify relevant studies; 3) Study selection; 4) Chart the data; 5) Collate, summarize, and
report the results. As noted previously, the optional 6th step – consultation was replaced with the
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Key Informant Interviews. (The results of the interview process are presented following the
scoping review results.)
Step 1. Identify the research question
The research question for the scoping review was the overarching question: What factors
impact the implementation of the federal VAWA 2013 SDVCJ legislative provisions into Tribal
law and policy as a tool to protect the health and safety of Native women who are victims of
domestic violence? This research question guided the search for relevant documents.
Step 2. Identify relevant studies
The SDVCJ is new legislation and to date, there have been few published studies of the
tribal implementation process. It was not known what may exist and what may be accessible.
Therefore, the search criteria were as broad as possible. The first tier was an initial search of
relevant databases, followed by an analysis of key terms contained in the title and abstract, and
index terms that were used to describe the documents. The second tier used all identified
keywords and index terms to search across all included databases. The third tier was a search of
references cited within the selected documents as a means to obtain other relevant resources.
Finally additional documents, particularly tribal-specific, were requested from the key informant
contacts and known tribal contacts.
Key terms from the research question and the literature review served as search terms for
needed documents. For example, “tribal implementation of federal law”, “Tribal Law and Order
Act”, and “VAWA reauthorization 2013”, and SDVCJ. See table 5 for a summary of search
terms. Sources included relevant federal, state, tribal and academic repositories including tribal
organizations that maintain a policy clearinghouse. Selected documents included peer-reviewed
journal articles, monographs, white papers, grey literature, reports, training materials, and media
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reports. Official documents such as tribal constitutions and written tribal laws and policies for
implementing tribes, were included where available.

Table 5
Scoping Review Search Terms
Legislative
SDVCJ

Tribal

Tribal
Implementation of
federal law
VAWA
Tribal Code
development
VAWA
Tribes: i.e., Pasqua
2013Reauthorization Yaqui, Tulalip,
Tribal Law and Order Tribal Law
Act
Enforcement
Oliphant
Tribal courts

Policy
Policy
implementation
Federalism
Bureau of Indian
Affairs
Dept. of Interior
Dept. of Justice

Other
Native women and
Domestic Violence
Non-Indian DV
Offenders
Restorative justice
Cross-Deputization
Jurisdiction on Indian
land

Sources included relevant federal, state, tribal and academic repositories including tribal
organizations that maintain a policy clearinghouse. Selected documents included peer-reviewed
journal articles, monographs, white papers, grey literature, reports, training materials, and media
reports. Official documents such as tribal constitutions and written tribal laws and policies for
implementing tribes, were included where available.
All types of materials including unpublished work, in English, between January 2013 and
December 2020 were included in the search. Although the VAWA 2013 reauthorization was
signed on March 7, 2013, the search dates were set earlier to ensure inclusion of federal notices
posted during the development of a piece of legislation. Implementation of the SDVCJ is still an
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ongoing process, however, most of the material was produced in the first 5 years following
enactment of the legislation.
An initial search was done using the Google search engine. This was done to identify the
array of possible sources for material such as government and tribal websites and media stories.
Search terms included SDVCJ, VAWA 2013 reauthorization, tribal courts, tribal criminal
jurisdiction and tribal policy implementation. A more focused search for peer-reviewed papers
was then done using the UNLV library, LexisNexis, EBSCO, and Hein-Online. A third level of
searching was done with relevant federal websites including the Federal Register and the Office
of Violence Against Women (OVW), tribal websites for the specific tribes known to have
implemented the SDVCJ, and tribal resource sites such as the National Congress of American
Indians (NCAI) and the Tribal Law and Policy Institute (TLPI) and the Tribal Court
Clearinghouse for relevant tribal legal data. These searches were repeated when new topics and
potential search terms were identified from the gathered documents.
Step 3. Study/Document selection
Document selection was based on the inclusion and exclusion criteria noted below in Table
6 along with timeframes and sources to guide decisions regarding what was included in the
scoping review. Inclusion criteria were determined using the Population, Concept, and Context
(PCC) framework, recommended by the Joanna Briggs Institute (JBI) for scoping reviews.
Inclusion criteria were broadly defined and included federally recognized tribes, SDVCJ, and
tribal jurisdiction. The context was broadly defined to ensure that multiple perspectives were
included.
Exclusion criteria sought to eliminate issues and materials not directly relevant to the
SDVCJ, the primary focus of the study. Although section 905 Tribal protection orders was
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included in VAWA 2013, Title IX, it is not included in this study. Additionally, tribes in Alaska
were not included for two reasons. First, with one exception, the federal government does not
recognize tribal land in Alaska as “Indian country” (Benjamin & Gillette, 2021). This
designation, defined under USC § 1151 and 40 CFR § 171.3, identifies Indian reservations under
the jurisdiction of the U.S. government.

Table 6
Inclusion and Exclusion Criteria
Inclusion Criteria
Population
Concept

Context

Population
Concept
Context

Federally recognized American Indian tribal governments
SDVCJ implementation, implementation of federal policy,
VAWA legislation,
related legislation including TLOA,
tribal prosecution of non-Indian offenders,
Violence against AIAN women relevant to VAWA 2013 Section 904:
Tribal jurisdiction over crimes of domestic violence.
Legal, judicial, social, economic, health, and policy perspectives
relevant to tribal implementation of SDVCJ
Exclusion Criteria
Alaska Native tribes; tribes not federally recognized; PL 280 states
(California, Alaska, Minnesota, Nebraska, Oregon, and Wisconsin).
VAWA 2013 Section 905 – Tribal Protection Orders
other issues not directly related to the SDVCJ
Non-federally recognized tribes, communities in non-tribal areas

Although VAWA 2013 cites special rules for State of Alaska, there are additional considerations
that put the more than 230 Alaska tribes and native villages beyond the scope of this study.
Alaska and five other states are under state jurisdiction, not federal jurisdiction per Public Law

69

83-280. As indicated in Figure 3, these states would require different considerations and add
additional complexity to an already complex jurisdictional web. Finally non-federally recognized
tribes, i.e., state-recognized, have a different relationship with the federal government and were
excluded.

Figure 3
Impact of PL93-280 on Tribal Jurisdiction
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Step 4. Charting the data
Extracted information was sorted and classified depending on the type of document and
the information provided. A charting matrix was developed to record characteristics of the
included documents and information relevant to the research questions. The charting matrix also
included essential elements such as author and source of the document and key findings.
The search identified 269 documents from multiple sources. These were organized into
four different categories: academic papers; federal documents; tribal documents; public
information including periodicals, and news stories. The documents were then scanned for
inclusion and exclusion criteria. A total of 88 documents were omitted as they did not directly
address the issue, or only mentioned the SDVCJ without providing any substantive information.
To help sort and classify the information, a charting matrix was developed in Excel to abstract
key points and content from each document. For each document the following information was
obtained:
•

Author and year including a full citation where available

•

Source of material, e.g., federal, tribal organization, academic, public

•

Type of material, e.g., journal article, tribal law and order code, program report

•

Purpose of material, e.g., training materials, news report, legal document, peer reviewed
paper.

•

Key issues presented

•

Exclusion factors if any
Omitted Documents. Numerous documents were omitted from the scoping review because

they did not provide any substantive information about SDVCJ or about tribal implementation,
the majority of the omitted documents were academic papers and federal documents such as
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letters and briefs. After the first level of review the media documents including nine magazines,
five tribal publications, and seven newspaper stories were omitted. These documents only
provided very basic information, did not address implementation, and there were concerns of
bias in how the issues were presented. None of the tribal documents collected were omitted as
these documents provided information not available from any other source.
Step 5. Collating, summarizing, and reporting the results
Data collected during Phase One of this study documented the governmental structure of
a sample of tribes and how sovereignty and jurisdictional complexities continue to influence the
way in which tribal laws and policies are made. The way scoping review data is analyzed
generally depends on the purpose of the review and how the reviewer approached the search.
Analysis can range from simple counts of documents by study type to more in-depth
qualitatively coded data summaries.
Academic Sources. A broad search of the academic literature led to 69 papers relevant to
the topic. Upon review, 40 were omitted as they did not provide any details about the SDVCJ or
about tribal implementation. Many of those papers, however, provided background information
for this study. After screening, a total of 29 papers from academic sources were ultimately
included in the scoping review. The majority of the documents (76%) were legal reviews and
commentaries from law journals. These are peer-reviewed papers submitted by law students, law
faculty, judges, lawyers, and other legal professionals to a law journal associated with a school of
law. These papers primarily focused on legal issues pertaining to the SDVCJ and its place in the
evolution of Federal Indian Law and policy. Many of these papers also discussed statutory and
legislative remedies to the shortfalls of the statute.
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The remaining articles were from social science journals (e.g., social work and policy
journals). These papers primarily focused on the impact of colonization on violence against
native women, on the gaps in the legislation, and the tension between tribal sovereignty and
congressional plenary power. These papers were also more likely to propose social remedies
rather than statutory remedies. The academic papers usually included a discussion of violence
against Native women and the impact of the Oliphant v. Suquamish Indian Tribe decision to
provide context for those unfamiliar with Indian law. There was little if any discussion of the
pilot project or any preliminary outcomes in any of the academic papers.
Federal Documents. A total of 45 documents were gathered from federal websites and
sources. A total of 27 items were omitted such as notices and letters as they did not address the
SDVCJ directly or include any information about implementation. Eleven consultation reports
were obtained but only one included information related to the SDVCJ and was included in the
scoping review.
Documents included in the review included legislation (5), Federal Registers (3),
government reports (1), legislative testimony (1), fact sheets and briefs (6) and framing papers
(2). The legislation provided the exact wording and context of the SDVCJ provisions. The
Federal Registers provided proposed wording for the legislation, public comments, and final
rules and regulations. The government report was the 2018 Tribal Consultation Annual Report
published by the Office of violence against women U.S. Dept. of Justice (OVW, 2018). Written
legislative testimony was from Professor Sarah Deer from the University of Kansas. The fact
sheets and briefs were one- and two-page overviews of the law, related funding programs, and
administrative action. The framing papers provided background and intent of the SDVCJ grant
program and related legislation. None of the documents included any information specific to the
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implementation process, however, in combination they provided the specifics of the legislation
and insight into the legislative process, including tribal and public input and were included in the
review.
Tribal Documents. Tribal specific information gathered for the scoping review included
114 documents including tribal specific documents such as tribal resolutions and tribal codes;
training and technical assistance materials and guides for understanding the new law and for
implementation support; and summary reports of the experience of the pilot tribes and outcomes
of the first 5 years of implementation. Four (4) available tribal resolutions provided information
about tribal intent to implement the SDVCJ either in part or in full. A tribal resolution is a
binding legal document established by the governing body of the tribe. In it “the tribal governing
body expresses its legislative will in accordance with applicable tribal law” (25 CFR § 290.2 –
Definitions). A resolution can only be overturned by an updated resolution from the governing
body.
The material related to code development included 29 items specific to the SDVCJ
including legal guides, checklists for assisting tribes as they implement and revise their tribal
codes, and the actual tribal codes from 18 implementing tribes. Also included were the
applications for the five pilot tribes required by OVW. These applications asked how the tribes
would specifically address the requirements for protecting offender rights and the extent to
which they planned to implement jurisdiction. An optional question, which was answered by all
five tribes asked about the tribes’ history of compliance with the ICRA, how they would notify
the public of their intent to implement and needs for training and technical assistance.
Analysis of the changes in tribal codes, relevant to implementation of the SDVCJ, is
beyond the scope of this study. However, it is apparent that each tribe has had to make changes,
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some small revisions, some moderate changes, and some complete rewrites or new codes. It was
noted in several of the academic papers and key informant interviews that code development is a
lengthy and expensive endeavor, the cost of which tribes had to bear as funding for code
development for the SDVCJ was not allowable under OVW’s funding program.
Technical assistance and training (TTA) materials comprised the bulk of the documents
gathered. A total of 60 documents included detailed guides to understanding and interpreting the
legal language and requirements of the statute, the limitations of the statute, and implementation
options and planning guides for tribes. In addition, multiple resources on understanding and
addressing statutory references, jury pool selection, defendant’s rights, and judicial requirements.
TTA materials also included case studies, examples, and preliminary data from the first tribes to
implement. These materials were written specifically for tribes to help in decision-making and
developing implementation approaches.
Three reports were essential to understanding the implementation process from a tribal
perspective. The 2014 Pascua Yaqui tribe of Arizona, the first tribe to fully implement the
SDVCJ, published a report on their experiences, successes, and challenges in implementing the
new legislation. The 2015 NCAI SDVCJ Pilot Project Report provided the first summary of the
five tribes funded to participate in the SDVCJ Pilot Project. Both reports are discussed in
Chapter 2 of this document. The third report is the NCAI Five-Year Report, published in 2018.
This report was prepared for tribes and for the general public. It presents findings from the first
five years of implementation with specific results and issues for the 18 included tribes. It also
includes considerations for tribes that have not yet implemented including information on
funding programs and additional resources. This report provided much of the outcome data
included in the analysis below.
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All 114 tribal documents were included in the scoping review because they provided
information on the logistics of tribal implementation and an expanded understanding of the
implications of the legislation. Figure 4 presents the screening process of the scoping review.

Figure 4
Search Flow Chart
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Key Informant Interview Process Results
A total of nine interviews were completed representing a range of perspectives from the
informants. The pool of expertise on implementation aspects of the SDVCJ is small but the study
contacted as many potential informants as possible. Several attempts to include tribal leaders and
government officials were unsuccessful as these individuals were either unavailable, not willing
to speak on the topic, or felt they had limited information to provide. Some key players, such as
ITWG members were not identified in any public documents so were not accessible for contact.
Two additional informant names were provided by the key informants and included in the
interview pool.
Potential informants were identified from the NCAI Five-Year Report and from
suggestions from other interviewees. Four of the interviewees were known personally to the
investigator, the rest were either referred or identified through tribal reports. Key informants
included tribal attorneys, judges, tribal leadership and tribal policy experts, all of whom were
directly involved in the SDVCJ implementation process. Key informants also represented six of
the tribes who have implemented the SDVCJ. Key informants were contacted by email and/or
telephone to schedule an interview. Due to distance and COVID considerations, all interviews
were conducted using ZOOM tele-communications platform.
Evidence Synthesis
The scoping review reveal four themes related to SDVCJ implementation (table 7). One
of the themes was the impact of colonialism. Several papers noted that violence against Native
people was rooted in conquest, westward expansion, and colonization (Douglas, 2018; Gilbert et
al., 2021; Hartman, 2021; Mantegani, 2020). Colonization was also said to be at the root of
legislative and judicial actions towards tribes (Allison, 2019) and implicit bias against tribal
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courts (Hannon, 2021). Crepelle (2020) stated that the SDVCJ implementation process was an
attempt to further colonize tribes.
A second related theme was tribal sovereignty. The tension between the inherent
sovereignty of tribal nations and the plenary power of Congress was discussed by Schaeffer
(2019). MacComber (2020) discussed the challenges tribes face in having to balance the rites of
tribes and Native victims with the rights of the accused with the SDVCJ requirements.
Tamborelli (2020) stated that, unlike federal and state courts, tribes often use culturally defined
strategies for healing, problem solving and community building and resources such as domestic
violence courts or peacemaking. Not only can local courts be more responsive to local needs they
can bring in the locally available resources to address the physical, social, and behavioral
problems that are usually present in a case of domestic violence. Tamborelli (2020) further states
that when the capability of tribal courts is questioned, tribal sovereignty is also questioned. The
SDVCJ implementation process was also said to force tribes to choose between maintaining their
sovereign authority or further assimilate to conform to Western standards of justice (Riley,
2016).
Most of the scoping review documents focused primarily on the statutory issues of the
SDVCJ legislation. The issues most discussed were the limitations of the law and the concerns
about the exclusion of concurrent crimes (Raia, 2017; Gaines-Stoner, 2016). Many also reflected
on the lack of funding and the huge investment of time and resources needed for successful
implementation (Gurney, 2019; Hartman, 2021; Maxwell & Robinson, 2019). Within the legal
analyses of the statute were problems of the more ambiguous definitions and requirements that
were poorly defined from a legal perspective (Resnik, 1995; Gaines Stoner, 2016; Olson, 2019).
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There were also early arguments regarding the constitutionality of the legislation. While
effectively countered, these challenges stated the statute would violate the 5th Amendment and
fail to provide due process and equal protection to U.S. Citizens (i.e., non-Indians). These
arguments were said to reflect the political divide over Indian rights and tribal sovereignty and
the importance of restorative justice (Gaines-Stoner, 2016; Gurney, 2019; Riley, 2016;
Schaeffer, 2019).
Several of the documents offered suggestions for reformulation, alternatives for tribes who
choose not to implement, and the value of supporting tribally based solutions and policies. All
the legal papers supported overturning the Oliphant decision. Several authors, such as Gilbert et
al. (2021), discussed the importance of expanding the current statute to include concurrent
crimes, particularly crimes against children and law enforcement. Other authors suggested that
the best solutions involve keeping tribal customs in place (Redlingshafer, 2017), and the
importance of local solutions and local attention to issues such as domestic violence (Tamborelli,
2020). Mendoza (2020) presented arguments that jurisdictional transparency should be an
essential part of Indian law and policy. For tribal criminal jurisdiction that can vary by tribe,
locality, and state, the rules are not clear or readily understandable.
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Table 7
Scoping Review Themes and Codes
Colonialism
High rates of
violence against
Native women
Tribal authority and
jurisdiction; bias and
racism

Sovereignty
Inherent
sovereignty vs.
Plenary power
Decision to
implement

Statutory
Constitutionality
challenges
Opposition arguments
Definitional issues,
lack of
clarity/specificity

Fairness and
capabilities of Tribal
courts

Tribal customary
law and restorative
justice vs. Western

Timing of the new
law – changing
political views

Balancing offender
rights with victim
and tribal rights

Roots of federal
policies for tribes

Sovereignty vs.
assimilation

Disparate requirements
compared to states
Disparate treatment of
non-Indians and tribal
members
Limitations of the
statute, omission of
concurrent crimes,
other issues,
Insufficient funding to
meet requirements;
Time and resources
needed to implement;
TTA needs

Remedies
Alternatives to full
implementation
Jurisdictional
transparency,
collaboration and
coordination
Capacity building and
resource allocation

Need for
reformulation and
overturn Oliphant
Tribal restorative
justice

The key informant interviews identified seven themes, some of which overlapped with the
scoping reviews (table 8). Most of the respondents raised similar concerns to those voice in the
scoping review documents. Statutory issues such the limitation of the statute, the hidden
complexities of the law, the need to include concurrent crimes, funding limitations, and the
requirements for tribes that lessen their sovereign authority. There were also similarities with the
sovereignty issues, in particular the challenges for tribes having to decide between sovereign
authority, assimilating to Western styles of justice, and protecting tribal citizens.
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Table 8
Key Informant Interview Themes and Codes
Sovereignty

Statutory

Funding

Credibility of Limitations
tribal courts

Inadequate
resources

Assimilation

sustainability

Decisionmaking
Compromise

Concurrent
crimes
Political
agendas
Scrutiny by
fed

process
Indirect costs

Jurisdictional Incentives
relationships
Federal
Fairness to
support
tribal
members
State partners Overturning
Oliphant
confusion
Cost vs.
benefits
racism
Negativity

Indicators
of Success
tenacity
No habeas
filings
Positive
exposure
Community
support

The key informant interviews, as hoped, discussed an array of issues not mentioned in the
scoping review documents. The issue of colonialism was not mentioned specifically, but rather
there was discussion about racism and bias against Native people. This was likely because Indian
people are well aware of the impact of colonialism on the history of Indian people. Since the
investigator and all the respondents were Native, and well-versed in these issues, colonialism
was an implicit understanding. Where the information discussed diverged from the scoping
review was on the topics of jurisdiction and relationships, incentives and disincentives for
implementation, unanticipated issues, and the factors that respondents felt contributed to the
success of the implementation.
The topic of funding was a major concern for respondents – both the funding process and
the limits on the funding and resources made available to the implementing tribes. Respondents
talked about many of the unexpected expenses and unfunded needs that were encountered –
particularly the indirect costs of implementation and expenses for non-Indians that tribe don’t
usually incur. Several respondents talked about how paternalistic and bureaucratic the funding
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process is. Of special concern was the competitive process for a limited amount of funding. This
is because competition is not only discouraged in a communal way of life but contrary to Native
values. This was stated by multiple respondents who further noted that to effectively implement
the SDVCJ, tribes need to work together, not be pitted against each other.
In addition to funding issues, respondents also discussed factors that either supported or
undermined a tribe’s decision to implement. Some tribes were concerned about the appearance of
unfairness to tribal members if they implemented extra protections for non-Indian offenders.
Others were concerned about opposition from state and county entities who don’t want to work
with tribes. The biggest incentive for many was the hope that successful implementation by the
tribes would lead to additional powers for addressing violence perpetrated by non-Indians.
Ultimately there is hope for an Oliphant “fix”, overturning the Oliphant decision and allowing
tribes to have full jurisdiction over non-Indians on Indian land.
Jurisdictional issues, particularly the relationships needed to successfully implement were
an important topic of discussion. While most tribes have experienced little pushback from their
state counterparts, those who hadn’t or were in the process of establishing relationships through
cross-deputization had a distinct advantage. The tribes who had an easier path to implementation
were those that had good working relationships with federal partners. In particular, the U.S.
Attorneys were essential partners. Tribes also need good working relationships with the BIA,
FBI and DOJ.
Even where good relationships exist, many of the respondents talked about the importance
of training, cross-training, and education for everyone involved in the prosecution of nonIndians. The complexities of who has jurisdiction for a given offense is poorly understood and
most county and state law enforcement officials are not trained on tribal law and issues such as
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recognizing tribal protection orders. For tribes on the borders with Canada and Mexico,
relationships often include working with immigration officials. A DV case involving a non-U.S.
Citizen (who may also be a tribal member) triggers possible deportation, additional rights for the
offender, and likely foreign languages. The tribe has to work with immigration authorities to
address tribal, local, state, federal and international laws.
All the respondents were asked about the success of the implementation process, and all
stated that the tribes are working hard to be sure they get it right. There have been few problems
for the implementing tribes and no habeas corpus filings and successful outcomes to adjudicated
cases. One respondent even noted that one offender preferred the tribal court process to state or
federal court, saying it was “less formal, and less intimidating” (interview #2). Despite the
concerns, respondents agreed the tribes that have chosen to implement the SDVCJ have done an
exemplary job of following the regulations and demonstrating that tribal courts are competent,
capable, and follow the letter of the law.
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Chapter 5. Analytical Results
The research question addressed by this study was: What factors impact the implementation
of the federal VAWA 2013 SDVCJ legislative provisions into Tribal law and policy as a tool to
protect the health and safety of Native women who are victims of domestic violence? Three
focused sub-questions reflected the components of Sabatier and Mazmanian’s framework: 1) To
what extent are tribes able to meet implementation requirements and effectively solve the
problem? 2) What are the structural issues tribes face in meeting implementation requirements?
3) What are the non-statutory issues that affect implementation for tribes? Each data collection
activity provided part of the answer to these questions and together provided sufficient
information for a synthesis of the evidence.
This chapter presents the results of examining the components and variables in Sabatier and
Mazmanian’s 1989 Top-Down framework from the information obtained from both data
collection activities. The top-down analysis, however, only revealed part of the implementation
process. To fully understand the dynamics of implementation at the tribal level, this chapter also
presents the findings from alternative approaches. First, the analysis used a bottom-up
perspective to redefine Sabatier and Mazmanian’s implementation variables from a tribal
perspective and based on the results, presents different kinds of information that need to be
assessed for tribal implementation research. Second, the study analyzed the findings from the
perspective of Goggin’s 1990 model. A third alternative approach to analysis looked at a
combined approach to implementation using Matland’s Ambiguity/Conflict Matrix (1995).
Lastly, an original model, based on Goggin’s work, provided an approach for researching tribal
implementation of federal policy. Each approach provided different understanding of the SDVCJ
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implementation process as part of policy formulation, implementation, and reformulation.
Together they provided more complete answers to the research questions.
Overview of the Findings
Due to the extent of the analysis and its multiple components, this overview of the findings
provides a summary of the complete analysis which follows. Table 9 below provides a
comparison of key measures of import for tribal implementation by each model tested.
Test of the Top-Down Model
The analysis of Sabatier and Mazmanian’s top-down model suggested that implementation
was successful but it didn’t reveal any of the underlying political, social, or economic
assumptions on the part of the federal government or the areas of disagreement between tribes
and the federal government on key issues. The model was best able to measure compliance with
the legal mandates and the outcomes. The results suggested by three of the four tractability
measures (T2, T3, T4) that the statute would effectively address the problem of domestic
violence for Native women. However, the validity of the theory (T1) was a problem. The
statute’s focus on a small group of offenders and a narrow scope of behaviors only scratches the
surface of a complex problem for victims, families, and communities.
Results of Sabatier and Mazmanian’s seven statutory variables were mixed revealing the
limitations of the statute but not the level of understanding needed to inform reformulation
efforts. It was apparent that under specific circumstances, the statute can effectively address one
part of the overall problem (S1). There was also a high level of commitment to implementation
(S6) and access and participation by outsider actors and beneficiaries (S7). However, the legal
objectives couldn’t be consistently interpreted (S2) due to the variation in tribal government
structures. The biggest challenge was the lack of sufficient resources (S3) which made it
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impossible for many tribes to even consider implementation. Coordinated action (S4) was also an
impediment because tribes must partner with other local and state entities who may or may not
have good working relationships and communication. Another barrier was the lack of clarity of
some of the rules and definitions (S5).
Analysis of the six non-statutory variables revealed support for implementation with two
critical barriers. There was a high level of support for implementation by the media (N2), the
public (N3) and constituency groups (N4). In addition, the regulatory agency (Office of Violence
Against Women) was also a consistent advocated for successful tribal implementation (N5).
The major barrier was the lack of flexibility at the local level (N1). Tribes could not change or
modify any of the requirements. And, while there was a high level of commitment from agency
officials (N6) the training and technical assistance needs far outweighed the level provided. The
five outcome measures indicated that implementation has been successful (O1, O2, O3), there is
still much that needs to be done to solve the problem.
Bottom-Up Perspectives
The bottom-up analysis, although limited to Sabatier and Mazmanian’s variables, provided
a better understanding of the tribal perspective but did not provide insight into the goals of the
fed or the political machinations that led to the limited scope of the statute. It primarily served to
highlight areas of conflict, faulty assumptions made at the federal level, and a level of
paternalism that is still pervasive in federal Indian law. The bottom-up analysis also provided
insights into some of the less tangible measures of success.
Test of Goggin’s Communications Model of Intergovernmental Policy Implementation
Goggins model provided an alternative way to look at implementation with the added
communication elements. However, the model requires defining the various inducements and
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constraints which may be specific to the policy and the situation. This makes it less useful as an
overall explanatory model for tribal level implementation. Goggins model can be useful for
assessing areas of possible tension between actors and where decision-making takes place. In
particular, the tension between federal plenary power and inherent tribal sovereignty and factors
related to capacity (e.g., resources) that influence decision-making.
Test of Matland’s Conflict/Ambiguity model
Matland’s model compares two aspects of implementation – conflict and ambiguity, and
four possible scenarios that can suggest how the degree of power held by different actors and the
applicability of goals and level of associated resources affect implementation. Matland’s model,
an alternative use of top-down/bottom-up, is perhaps best used to assess where the power lies
and the tradeoff between choice and capacity. For the SDVCJ legislation, the fed (top-down)
failed to see the conflict between the statute requirements and the realities of tribal governments.
Low conflict and low ambiguity resulted in what Matland calls administrative implementation
where the outcome is assured provided resources are sufficient. For the tribes (bottom-up) this
conflict was obvious, as was the insufficiency of the appropriated resources. High conflict and
low ambiguity due to the limits of the statute, resulted in a political implementation where
outcomes are decided by who has the authority to require specific actions.
Test of Chino’s Tribal Implementation Model
The inability of the tested models to assess implementation success, particularly with
regard to evaluation and reformulation, suggested the need for a new model specific to tribal
implementation. This study used Goggin’s model as a foundation for considering key variables
for implementation of federal policy in tribal settings. This new model includes ways to consider
tribal realities when responding to new federal mandates. Key stakeholders are included
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including constituent groups who regularly mediate between tribal governments and the federal
government. Sources of influence, support, conflict, and tension from external entities were also
an important part of the model. To create a model that is applicable to multiple scenarios, the
inducements and constraints were identified and were variables that contribute to successful
outcomes. The application of this model to the SDVCJ revealed not only the outcomes but also
an understanding of the factors that contributed to each step in the implementation process.

Table 9
Model Comparison
Measures
Compliance
Assumptions
Resources
Paternalism
Tension
Decision-making
Power
Flexibility
Capacity
Tribal realities
Stakeholders
Influence
Communication
Outcomes

Top Down
(Sabatier &
Mazmanian)
X
X

Bottom Up
X
X
X

Goggin et al

X
X

X
X

Matland

X
X

X
X

X
X
X

X
X
X

X

X

Chino
X
X
X
X
X
X
X
X
X
X
X
X
X
X

Analytical Considerations
Mazmanian and Sabatier (1983) note that program implementation can be viewed from
three different perspectives: 1) the center – the initial policy makers; 2) the periphery – the
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implementing agencies or officials; and 3) the target group – those at whom the program is
directed. The center’s interest is the extent to which the objectives have been met and the reasons
for achievement or not and is the dominant perspective. The perspective of the periphery focuses
on the ability to respond to the legislation, the level of disruption to the status quo, and how
flexible the requirements are. From the perspective of the target group, the concerns are whether
the changes will actually occur, and if they will make a difference to people’s lives (Mazmanian
and Sabatier, 1983).
While Mazmanian and Sabatier suggest the ideal research design would evaluate all three
perspectives, this is usually not achievable. To obtain a general idea of the extent to which a
policy is successfully implemented, and statutory objectives are reasonably clear, the perspective
of the center is a reasonable choice. When there is greater ambiguity or discretion involved in
implementing a policy decision, the perspective of the periphery may be useful. Finally, when
there are assumptions about the target group’s motivation, their perspective is helpful
(Mazmanian and Sabatier, 1983). Examining tribal implementation solely from the Center,
however, does not bring the tribal perspective to the analysis. To understand the role of the tribe,
a more bottom-up perspective is needed. This perspective was obtained through the scoping
review and key informant interviews and is compared to and contrasted with the federal
perspective in the top-down analysis. A complete bottom-up analysis was beyond the scope of
this study due to the diversity of tribal governments and variation in tribal agencies
implementing the statute.
Sabatier and Mazmanian’s Top-Down Model Analysis
A top-down approach is usually how federal law and policy implementation is analyzed. It
looks at the decisions made at the executive level which are then passed down to those who will
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implement the changes, then it looks at the resulting outputs and outcomes. For this first analysis
the study used Sabatier and Mazmanian’s (1989) top-down approach from the center’s
perspective to analyze the data. From this perspective, the center is the federal government, the
periphery is the implementing tribe, and the target group is the non-Indian offender tried under
the new statute (figure 5).

Figure 5
Top-Down Perspective
Center - fed

Periphery - tribe

Target Group - offenders

Tractability Findings by Variable
Mazmanian and Sabatier (1983) never precisely define their use of the term tractability.
Rather they note it is a summary variable comprised of key components: clear technical aspects,
the costs and benefits are acceptable, the behavior to be regulated does not vary widely, and the
target group is a small proportion of the general population. This study interpreted tractability to
mean achievability; is the SDVCJ a realistic and achievable approach to solving the problem of
domestic violence among American Indians? Assessment of the four tractability variables were
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mostly based on the language of the statute and the intent of Congress and the OVW. Data from
the scoping review and interviews did not address the tractability of the problem to a great
extent. The four tractability variables include:
T1-Availability of valid technical theory and technology
T2-Diversity of target group behavior
T3-Target group as a percentage of the population
T4-Extent of behavioral change required
T1. Availability of valid technical theory and technology
Hypothesis: If valid technical theory and associated tools and technologies are part of the
process, then implementation will be more successful.
Top-Down Findings. Based on the language of the statue the solution appears to be
straightforward. The NCAI (2018) summarizes the statute stating that in order to implement the
SDVCJ tribes must:
•

“provide to the defendant the right to effective assistance of counsel at least equal to that
guaranteed by the United States Constitution”;

•

“at the expense of the tribal government, provide an indigent defendant the assistance of
a defense attorney licensed to practice law by any jurisdiction in the United States that
applies appropriate professional licensing standards and effectively ensures the
competence and professional responsibility of its licensed attorneys”;

•

“require that the judge presiding over the criminal proceeding has sufficient legal
training to preside over the criminal proceedings and is licensed to practice law in any
jurisdiction in the United States”;
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•

make publicly available the tribe’s “criminal laws (including regulations and
interpretative documents), rules of evidence, and rules of criminal procedure (including
rules governing the recusal of judges in appropriate circumstances)”;

•

“maintain a record of the criminal proceeding, including an audio or other recording of
the trial proceeding.”

The statute also guarantees a defendant in a SDVCJ case:
•

“the right to a trial by an impartial jury that is drawn from sources that reflect a fair
cross section of the community and do not systematically exclude any distinctive group in
the community, including non-Indians”; and

•

“all other rights whose protection is necessary under the Constitution of the United States
in order for Congress to recognize and affirm the inherent power of the participating tribe
to exercise SDVCJ over the defendant.”
The changes instituted by the SDVCJ now allow tribes to prosecute non-Indians for certain

crimes under specific conditions. If tribes implement these changes, there will now be
accountability for offenders for the prescribed criminal offenses where there was none before.
From a top-down perspective the technical theory appears valid (if A, then B) and the necessary
legal tools and technologies are implied or assumed. (For example, for a criminal offence, there
needs to be a criminal docket).
Bottom-Up Perspective. From a bottom-up perspective the assessment changes. Based on
the scoping review results and the key informant interviews, the following issues were identified:
•

The problem is broad, but the solution is very limited

•

Tribes, unlike states are not set up for criminal prosecution
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Fixing one small aspect of the problem is a small but important step forward to solving the
problem of non-Indian violence against native women. The technical theory is valid if only
considered within the limits of included offenses. There is also little recognition of the fact that
most tribes will not have the tools and technologies they may need. For more than 40 years since
the Oliphant decision, tribal courts, even Western-style courts, have not been able to investigate
and prosecute criminal cases and tribal courts are not set up to do so, most having been
established within the past 20 years. Thus, from a more bottom-up perspective, that is, a tribal
perspective, there is disagreement with Congress about the validity of the theoretical approach
and the assumptions of readiness to implement.
T2. Diversity of target group behavior
Hypothesis: If the behaviors being regulated are minimally diverse, then implementation will be
more successful.
Top-Down Findings. According to the statute, the behaviors being regulated include:
Dating violence: “violence committed by a person who is or has been in a social relationship of
a romantic or intimate nature with the victim, as determined by the length of the relationship, the
type of relationship, and the frequency of interaction between the persons involved in the
relationship.” (25 U.S.C. § 1304 (a) (1)).
Domestic violence: “violence committed by a current or former spouse or intimate partner of the
victim, by a person with whom the victim shares a child in common, by a person who is
cohabitating with or has cohabitated with the victim as a spouse or intimate partner, or by a
person similarly situated to a spouse of the victim under the domestic- or family- violence laws of
an Indian tribe that has jurisdiction over the Indian Country where the violence occurs.” (25
U.S.C. § 1304 (a) (2)).
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These behaviors appear to be clearly defined and limited to very specific crimes. From a topdown perspective target group behaviors are minimally diverse which should make
implementation easier.
Bottom-Up Perspective. From a more bottom-up, tribal perspective the range of
included behaviors only partially addresses the problem. Domestic and intimate partner violence
are a complex suite of intertwined behaviors, and an effective definition of domestic violence is
essential. There were two key issues identified from the scoping review that complicate the
definition of domestic violence and its accompanying behaviors in the statute:
•

Supreme Court Decision in US v. Castleman (2014)

•

2019 change in DOJ definition of domestic violence

Supreme Court Decision in US v. Castleman (2014). Part of the Castleman decision
addresses the use of physical force and what constitutes sufficient force to charge either a
misdemeanor or a felony crime of domestic violence. The majority finding was the violence per
Justice Scalia “connotes a substantial degree of force”. This contrasts with the view held by
advocates and others that domestic violence includes an array of offenses that may not include
physical force but that are just as harmful to victims.
2019 change in DOJ definition of domestic violence. Additionally, the Trump
administration changed the federal definition of domestic violence in 2019. The revised
definition negates a serious and common aspect of domestic abuse with the removal of behaviors
such as coercion, isolation, emotional, and financial abuse, so that only the physical
consequences are seen as valid. In addition, the statute includes limitations on the relationships
between offender and victim that can be prosecuted. A tribe cannot exercise jurisdiction over a
non-Indian if the offender lacks “ties to the Indian tribe,” which means the defendant:
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•

resides in the Indian Country of the participating tribe;

•

is employed in the Indian Country of the participating tribe; or

•

is a current or former spouse, intimate partner, or dating partner of a member of the
participating tribe, or an Indian who resides in the Indian Country of the participating
tribe. (25 U.S.C. § 1304 (b)(4)(B)).

These restrictions only address some of the relationships that can exist between Indians and nonIndian including some of more subtle types of interactions that may exist. The restrictions also
require the tribal court to precisely define the relationship and several cases where the
relationship did not quite meet the definition could not be prosecuted.
T3. Target group as a percentage of the population:
Hypothesis: If the target group is a small percentage of the population, then implementation will
be easier to implement and be more successful.
Top-Down Findings. Per the legislation, the target group is clearly and precisely
identified. For a tribe to exercise jurisdiction over a non-Indian offender:
The victim must be Indian; (25 U.S.C. § 1304 (b)(4)(A)(i)) and the crime must take place
in the Indian Country of the participating tribe (25 U.S.C. § 1304 I(1)-(2)).
The tribe cannot exercise jurisdiction over a non-Indian if the offender lacks “ties to the
Indian tribe,” which means the defendant: resides in the Indian Country of the
participating tribe; is employed in the Indian Country of the participating tribe; or is a
current or former spouse, intimate partner, or dating partner of a member of the
participating tribe, or an Indian who resides in the Indian Country of the participating
tribe. (25 U.S.C. § 1304 (b)(4)( B)).
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Although the size of the target group will vary by tribe and location, these offenders are only a
very small segment of the population. As discussed previously, non-Indians can comprise
anywhere between 5% to 60% of the people living on Indian land. Of these individuals only a
much smaller percentage might be identified as offenders. Of those identified as possible
offenders, the number of individuals meeting the criteria for prosecution would be even smaller.
Bottom-Up Perspective. The scoping review, however, found that non-Indian domestic
violence offenders can be a much broader group of individuals, including those who may live off
reservation but have a relationship with a tribal member living on reservation. From a bottom-up
perspective, this is a conflicting problem that impedes effective implementation. Several of the
cases discussed in the scoping review were not prosecuted because the offenders did not
precisely meet the relationship requirements.
T4. Extent of behavior change required:
Hypothesis: The greater the amount of behavioral change on the part of the target group to
comply, the more problematic the implementation.
Top-Down Findings. The behavior change requirements for the target group of offenders
is not an issue. Their behavior doesn’t change with implementation, only the consequences of
their behavior. Although the statute may serve as a deterrent for potential offenders, this will
have to be future research.
Bottom-Up Perspective. From a bottom-up perspective the degree of change required is
interpreted very differently. Behavior change would not apply only to the offender but to the
entire tribal justice system that must deal with offender behavior. The scoping review found that
needed changes will vary by tribe and court system and extend to other tribal agencies and
external partners such as local and state justice systems. From this perspective there was a great
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deal of variation in the changes that needed to be made. Tribes who had more westernized
systems and those who had already implemented the Tribal Law and Order Act were able to
implement more quickly. Others had to create or contract new services to be able to handle nonIndian defendants. This was particularly a problem for detention.
Statutory Findings by Variable
Statutory variables are those that reflect the ability of the statute to structure the
implementation process. This set of variables whether the statute includes a set of clear and
consistent objectives, the provision of legal and financial resources, and mechanisms to support
implementation the implementation process (Sabatier & Mazmanian, 1989). Analysis of the
statutory variables included some information from the legislation itself but most of the data
came from the scoping review with some additional findings from the key informant interviews.
There were seven statutory variables examined:
S1- Incorporation of adequate causal theory
S2-unambiguous policy directives
S3-financial resources
S4-Hierarchical integration within and among implementing institutions
S5-Decision rules of implementing agencies
S6-Recruitment of implementing officials
S7-Formal access by outsiders
S1. Incorporation of adequate causal theory
Hypothesis: The required changes will lead to the desired outcome.

97

Top-Down Findings. A top-down analysis indicates that the statute appears to fall short of
its intended goal but that even with the requirement to meet certain conditions, the language of
the statute will not address the larger problem. A top-down perspective suggests:
According to the Federal Register, the purpose of Section 904 is to: …to decrease domestic
violence in Indian country, to strengthen the capacity of Indian tribes to exercise their inherent
sovereign power to administer justice and control crime, and to ensure that perpetrators of
domestic are held accountable for their criminal behavior. Specific objectives were not stated in
the statute nor found in any of the federal documents. What followed this purpose statement was
a specific solution to address a very narrow part of the problem. Despite acknowledgement of
jurisdictional gaps in Indian country and the negative effects of the Oliphant decision, the federal
voice states “Congress expressly recognized tribes’ inherent power to resume exercising
criminal jurisdiction over non-Indians. That recognition extends, however, only to crimes of
domestic violence or dating violence…in cases in which certain conditions are met.” One tribal
prosecutor and Special Assistant United States Attorney (SOUSA) stated:
“…it’s really just a little tiny down payment on a much bigger issue that needs to
be addressed.”
-S. Hayden, NCAI Five-year report
Bottom-Up Perspective. From a bottom-up perspective, there were numerous concerns
identified from the scoping review and key informant interviews with regard to the causal theory
underlying the legislation. The issues discussed most often included:
•

Statute assumptions based on problematic data

•

Constitutionality of the statute

•

Racial distinctions
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•

Limitations of the statute for concurrent crimes
Statute assumptions based on problematic data. Several respondents noted that the data

relied upon to develop the legislation did not accurately define the scope of the problem with
regard to non-Indian offenders. The data did not include tribal data or data from academic
research studies which would have provided a more accurate picture of domestic violence in
Indian country. The statistics were drawn primarily from state and federal reports with
predominantly off-reservation numbers that indicated most offenders were non-Indians.
“DOJ expected tons of cases because they relied on state and fed statistics which
limited the focus to non-Indian intimate partners … a lot of the off-reservation
numbers were being used to say that most domestic violence on reservation was
being perpetrated by non-Indians when most of us in the system knew that wasn't
true. That was mostly a state statistic.”
Interview #3
Constitutionality of the statute. When the legislation was first presented there were
challenges and debates about the constitutionality of the statute which created a stumbling block
for passage and led to unintended compromises. Political opponent called the statute “blatantly
unconstitutional” claiming it would deny US citizens their rights under the Bill of Rights and
claimed it violated the 5th Amendment of due process and equal protection. The counter
arguments were ultimately unfounded but according to the scoping reviews they were a reminder
of the underlying implicit bias against Native people and the political divide between those who
support tribal rights and tribal sovereignty and those who don’t.
Racial Distinctions. A further concern was that the statute made an explicit racial
distinction between Indians and non-Indians and viewed being “Indian” as a political
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classification. There is no federal statutory definition of Indian for the purposes of criminal
jurisdiction and respondents noted that the statute uses race to delegitimize tribal selfgovernance. Several respondents noted that to avoid legal challenges and lawsuits, the statute
must meet western requirements for justice; failing to recognize a key aspect of tribal
sovereignty – tribal customary law and tradition.
Limitations of the statute for concurrent crimes. Of greatest concern to virtually all
respondents and findings from the scoping review was the limitations of statute with regard to
concurrent crimes and the impact these limitations will have on victims and tribal communities.
Respondents stated that many of the limitations were the result of compromises made between
VAWA 2005 and VAWA 2013 to ensure enough votes to pass the reauthorization. Respondents
and the scoping review results clearly stated that the perspective of Congress and the limitations
of the statute:
“…won’t go far in solving the problem of non-Indian violence against native women
or the problem of domestic violence in Native communities.”
-

Interview # 7

Domestic violence is not a single event between an offender and a victim. Crimes such as
property damage, stalking, malicious mischief, violence against children, violence against the
victim’s family, unlawful weapon use, and particularly drug and alcohol abuse often accompany
an incident of domestic violence. Respondents noted that almost two-thirds of DV cases involve
children and half of DV cases involve alcohol or drug use by the offender.
“These cases do not happen in isolation. We don’t get a slap and then run away.
There are attendant, and related, ancillary crimes that occur in almost all of these
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situations. It is extremely rare for me to charge just one count in a domestic violence
related offense.”
-Tulalip Tribal Prosecutor Sharon Jones Hayden
NCAI Five-Year Report
Concurrent crimes also included crimes that occurred during arrest, investigation and within the
court. There have been many assaults on tribal law enforcement officials by non-Indian offenders
that can’t be prosecuted. There have also been assaults on bailiffs and jailers, and damage to
government property – none of which could be prosecuted because the offender was non-Indian.
A further result of the limitations respondents noted was that tribal prosecutors lost some of
the powers and techniques they generally use, since they could only focus on specific offenses
and that the statute created divided loyalties for those involved. For example, tribally employed
defense attorneys, many of whom are tribal members, “were torn between their non-Indian client
and their employer – the Tribe.” (Interview # 2).
S2. Unambiguous policy directives:
Hypothesis: If the legal objectives are clear and interpreted consistently, then implementation
will be more successful
Top-Down Findings. The top-down analysis revealed two major issues with the statute’s
legal objectives:
•

Ambiguity of the objectives

•

Disparities in treatment compared to state implementations
Ambiguity of the objectives. Respondents and scoping review documents revealed that on

the surface the statute was clear about the elements of due process required and that tribes were
not mandated to implement the SDVCJ. Taking a closer look, tribal legal professionals found a
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lack of clarity regarding issues such as jury requirements and court processes. Because tribal
justice systems have not been able to try non-Indians, close legal scrutiny and extended
discussions were needed. According to the NCAI (2018) the statute states that a defendant
prosecuted under the SDVCJ is entitled to:
1) the right to a trial by an impartial jury that is drawn from sources that—
(A) reflect a fair cross section of the community; and
(B) do not systematically exclude any distinctive group in the community,
including non- Indians; and
2) all other rights whose protection is necessary under the Constitution of the
United States in order for Congress to recognize and affirm the inherent power of
the participating tribe to exercise special domestic violence criminal jurisdiction
over the defendant.
The vast differences between tribal populations required each tribe to individually
assess their current system and determine how to legally address the jury requirements.
This determination was challenging for many tribes and for SDVCJ technical assistance
providers due to the varied make-up of many tribal communities and jurisdictional issues
resulting from the Allotment Act (Chapter 2).
In addition, the first few tribes to implement – the Pilot Project tribes, had to follow
different rules than later tribes. The statute is an opt-in, unfunded mandate meaning tribes
can choose whether or not they want to implement. The pilot tribes needed approval from
the Department of Justice and had to submit a detail report, called an application survey,
on their legal codes and specifically how they would address each item in the statute.
Tribes funded in the first round also needed to get approval from OVW for any changes
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to their budget line items and for any changes to their application survey. This close
scrutiny by the federal government was a point of contention for the tribes and raised
concerns about violations of tribal sovereignty. These restrictions were later eased but
respondents stated that each tribe wishing to implement still needs supportive technical
assistance to deal with the definitional issues and requirements.
Disparities in treatment compared to state implementations. Opinions from the scoping
review noted disparities in the legal treatment of tribes when compared to states. One such issue
was habeas corpus review. Under the SDVCJ rules it is more expansive than for states. Further,
the differences in tribal government structure made it harder for some tribes to implement. For
the pilot tribes, while not explicitly stated by the program application, “the requirements for
participation implied the government structure had to be Western.” (Interview #4)
Bottom-up Perspective. From the tribal perspective, the requirements of the legislation
were not only seen as “stepping on sovereignty” but also as a judgment on tribal justice systems.
Two issues discussed by respondents most often were:
•

Capabilities of tribal courts

•

Equity
Capabilities of tribal courts. Respondents and scoping review opinions stated that the law

reflects a strong lack of confidence in the capabilities of tribal courts and tribal law enforcement,
particularly with regard to the use of customary law and restorative justice principles.
“…as I think many of us knew, it is just not true that tribal courts are not protecting
defendant’s rights, but that is a concern that remains and is voiced”
Interview #9
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Respondents noted that traditional court systems had many more hurdles to overcome in order to
implement successfully. For example, it was noted that many tribes have elders serve as tribal
judges and have done so for centuries. However, tribal elders do not meet the mandate for a law
trained judge.
“… there are a lot of tribes that have a tradition of having non law trained elders as
judges, and I think many tribes were left with the impression from the feds that okay,
this is only for tribes that run more Anglicized [Western] courts. And this isn’t really
for tribes that run traditional courts. And as a result, I think only like 26 to 28 of all the
tribes have exercised this jurisdiction.”
Interview #3
“the idea that tribal courts should all be like Western courts is not exactly the desired
outcome.”
Interview #9
Equity. Many of the review papers and respondents talked about equity, in particular the
appearance of unfairness of the law to tribal members. Many of the implementing tribes had to
establish new policies and procedures, often at a high cost, to meet the requirements for
prosecuting non-Indians. Some of these new policies included things that are not given to tribal
members or non-member Indians facing similar charges. One respondent summed up the concern
as one of whose credibility was more important:
“So, I think the number one problem was, how do you change your system to make it
more like a state or federal court, without losing credibility with tribal membership?
90-98% of people who use the court are tribal members. In my mind, VAWA puts way
too much emphasis on external credibility, rather than internal credibility.”
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Interview #3
S3. Financial resources:
Hypothesis: If resources are sufficient to achieve the objectives, then implementation will be
more successful
Top-Down Findings. It was clear from the interviews and scoping review that financial
resources were problematic from both the federal perspective and from the tribal perspective.
The two funding issues discussed most in the scoping review and interviews were:
•

Insufficient funding

•

Bureaucratic funding process

Insufficient funding. According to many interview respondents, funding was an issue for
the federal side and a major challenge for formulation of the legislation and ensuring successful
implementation. One respondent noted that “the fed knew full well resources were insufficient”
because one of the major compromises Congress made was that there would be no funding for
the 2013 legislation until 2017. The problem is, according to the interviews, is that
implementation takes more time and resources than most tribes can afford. In fact, in both the
interviews and scoping review it was noted that cost was a primary reason tribes didn’t
implement.
“not as many tribes have applied for the money, because it just comes with so much
strings attached to it.”

Interview #2

Funding for tribes, such as for developing tribal courts, comes from the Bureau of Indian
affairs (BIA) and it was noted that there was an expectation that they would help pay for many of
the implementation costs. This did not happen, and several tribes had to renegotiate existing BIA
contract to get some elements funded. A further funding issue was the use of Office of Violence
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Against Women (OVW) funds when they were made available. Every tribe had to develop or
revise their tribal law and order codes in order to implement which is a time-consuming and
expensive endeavor. However, OVW funds couldn’t be used for any aspect of code development
or related code resource needs.
Bureaucratic funding process. Many of the interview respondents discussed the process
for tribes to access the limited funds that were available. First, the application for funding was
complicated and required a lot of information that not everyone had records to support.
Secondly, the lack of sufficient funding meant that tribes had to compete for the limited amount
of money available. Respondents stated that tribes shouldn’t have to compete and that the
process is “paternalistic”. Also, respondents stated that it is such a “bureaucratic process” that
it’s hard for some tribes to compete. Small tribes get less money to pay for the same costs, so
they can only partially implement pieces of the legislation over time. A major point of concern
was that competitive funding forces tribes to compete with each other. For communal societies,
this type of competition for resources goes against the worldview of most tribes.
“I would say I don’t know if they are purposely doing it but there is a level of
paternalism still, because whenever things are relegated to a competitive grant
application process, it waters down the treaty and trust responsibility.”
Interview #8
“Competition for funding is contrary to native values.”
Interview #4
Bottom-Up Perspective. Tribes have to make a lot of changes in order to implement the
SDVCJ, many that aren’t covered under the funding process set up. The one issue highlighted
across the scoping review papers and the interviews was expenses related to the indirect costs of
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implementation. For example, while the BIA will generally fund construction costs of a building
such as a tribal court, they will not fund operational costs such as lighting, heat, or security
systems. Respondents stated the funds appropriated for the SDVCJ should cover things not
covered by the BIA.
“One of the early problems tribes had was having to renegotiate their 638 contracts
because the BIA wouldn’t allow them – without doing that – to house non-Indians in
the tribal jail.”
Interview #2
There are expenses related to infrastructure such as holding and detention facilities, and the
required revisions to tribal codes. Meeting the due process requirements is seen as a major
challenge for tribes. For example, tribes are not set up to provide services such as health care to
non-Indians, which for one tribe ended up costing more than $60,000 when an offender became
sick. Staffing was also a concern because many tribes had to hire new staff, often at a higher
cost, to handle limited caseloads and provide everyone training on the new law.
“I think the RFP [request for funding proposal] was challenging and it was really
difficult to lay out ahead of time what your actual expenses would be – what cases
would come up and when.”
Interview #2
“It was pretty clear that the feds that wrote this solicitation didn’t understand what
tribes needed. It also created additional barriers…. It wasn’t for taking care of any of
our existing expenses, we had to conform to what they thought we needed.”
Interview #6

107

“I think a lot of tribes didn’t want to upset their systems just to get this little sliver of
jurisdiction.”

Interview #3

S4. Hierarchical integration within and among implementing institutions:
Hypothesis: Coordinated action between actors at each level of implementation will increase
compliance.
Top-Down Findings. Most of the scoping review papers and many of the respondents
talked about the impact of jurisdictional complexities with regard to coordinated action. For
many tribes meeting the due process requirements depended upon relationships with local, state,
and federal entities. A tribe may be able to arrest a non-Indian offender under SDVCJ, but tribal
facilities are resources that are only for Indians. Therefore, if the offender needs to be detained or
incarcerated, the tribe will have to make arrangements with county or state jails. Extradition of
an offender between states and tribes relies on good working relationships and positive
relationships with state U.S. attorneys were critical to successful implementation for some tribes.
One of the more challenging needs for coordinated action was for tribes near the border of
Canada and Mexico. These tribes often have offenders who are not U.S. citizens. When they are
arrested, immigration authorities must be called in and new layers of complexity are added to an
already complex situation.
Tribes rely on relationships because they are not able to simply mandate or enforce laws in
the same way as states. Several of the interviewee’s stressed the importance of having strong
positive relationships with state, county and federal agencies. Strong relationships made it easier
for tribal leadership, attorneys and judges, and law enforcement to make the necessary changes
in order to implement the SDVCJ in their community. These relationships also added to the ease
of overcoming obstacles from the implementation process. On the other hand, in instances where
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these interagency relationships were weak, contentious, or non-existent the implementation
process was either delayed, did not commence, or needed to be reconsidered.
“there’s ebbs and flows based on politics, these last four years we saw a lot of racial
politics and that often bubbles up in local races and then those old conflicts of the
Indians that are trying to take back all the land, the Indians are not taxed, and all that
stuff comes back up.”
Interview #8
Another important aspect of good relationships also ties into importance of crossdeputization of tribal law enforcement. This increased the “power” of tribal police to enforce
tribal laws with the backing of the state. It intensifies the legitimacy of the tribal law
enforcement for those who view tribal law enforcement as not holding authority over nonNatives (Barker & Mullen, 1993).
Bottom-Up Perspective. The main issue that respondents discussed related to coordinated
action were the negative assumptions and judgments made by many of the tribe’s local, state,
and federal counterparts. These assumptions were seen as an impediment to implementation and
were seen as underlying working relationships with local and state partners, as well as federal
partners. Not only is there a lack of faith in the ability of tribal courts and tribal governments in
general but many at the federal and state levels thought tribes would be purposely unfair to nonIndians. In actuality non-Indian offenders were treated fairly and respectfully. The real
unfairness was seen as that towards tribal members charged with similar crimes and for the
victims.
“but I think a concern of a lot of politicians was tribes were going to be unfair to nonIndians. But the reality is non-Indians are being treated with kid gloves, they would be
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given attorneys, and everything was on the record, and we were making sure everything
was done so perfectly for them. And I didn’t think that was fair to the tribal members.
So, a lot of that concern was never really expressed.”
Interview #3
“Well, there’s not been one federal court challenge to tribal assertion of this
jurisdiction. So that makes me think tribes have done a tremendous job of protecting
the due process rights of perpetrators and victims.”
Interview #6
S5. Decision rules of implementing agencies:
Hypothesis: Clear rules will increase willingness to comply and ease of compliance of actors.
Top-Down Findings. From a top-down perspective, the statutory requirements were clear
in that they defined the scope of allowable offenses and specific exclusions. However, there was
disagreement about how some of the specific terms such as “law trained judge” should be
defined.
Bottom-Up Perspective. According to interview respondents, the rules, although clear,
were a forced choice from the beginning. During formulation the choice was between the tribes’
inherent sovereignty and Congress’s plenary power. Despite saying the statute would “affirm
inherent sovereignty” Congress ceded little to the tribes other than the “opt-in” option giving
tribes the right not to implement. Results from the scoping review found that many had hoped for
a “full overturn of the Oliphant decision”, but the statute only gives a few small powers back to
the tribes.
Interview respondents stated that the tribes saw the rules as a forced choice between
sovereignty and assimilation. In fact, several tribes decided not to implement rather than to give
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up their authority to use tribal approaches to law and justice. Respondents also noted that tribes
saw the statute, as written, as a choice between the rights of a non-Indian offender versus the
rights of the Indian victim and the tribal community. Many were not willing to make that choice,
others were.
“We can’t not do it. If we want to operate as a sovereign that includes having due
process through our court system so we did adopt aspects of VAWA implementation.”
Interview #8
S6. Recruitment of implementing officials
Hypothesis: If agency officials are committed to the objectives, then implementation will be more
successful.
Top-Down Findings. Although little was said about this issue in the scoping review,
interview respondents stated that the implementing tribes were “tenacious” in their efforts to
comply with the statute requirements and implement as quickly as possible. Respondents also
stated that the tribes have been very careful in how they selected cases and pursued prosecution.
One respondent noted that it’s important to:
“Look at the cases that were not tried, they reflect the tough decision about
determining whether they met the [SDVCJ] standards and would have succeeded.”
Interview #5
Implementing tribes recognized that this is an opportunity to show that “tribal courts are
capable.” (Interview #4).
Bottom-Up Perspective. From a bottom-up perspective, the commitment of the
implementing officials was demonstrated by their determination and ingenuity. Respondents
stated that most tribes built on what already existing within the tribal system. Only the Pilot sites
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were required to implement fully. Some of the other tribes were able to implement more quickly
and more completely, especially those with a more Western systems, and those who had good
working relationships with the U.S. Attorney. After the Pilot Program, the requirement for full
implementation was changed allowing tribes to “patch together different resources and funding
sources”. The tribes had to make careful decisions about what they could realistically implement
and “how to best use limited funds”. A stepwise approach to implementation was determined by
the tribe. All tribes had to write or update their tribal codes. Some tribes focused on resources for
arrest, holding, and detention, while others focused on adjudication, appearance, arraignment,
trial, sentencing, and appeals.
S7. Formal access by outsiders
Hypothesis: If beneficiaries and external actors have opportunities for participation, then
implementation will be more successful
Top-Down and Bottom-Up Perspective. Both top-down and the bottom-up perspectives
on opportunities for participation were mentioned in the scoping review articles and in the key
informant interviews. There were two topics of discussion that were helpful in assessing this
variable:
•

Notice of intent to implement

•

Community Input

Notice of Intent to Implement. Every implementing tribe was required to notify the tribe
and the tribal community and surrounding areas of their intent to implement. According to the
respondents, most tribes saw this as an important opportunity to build relationships and inform
and educate both tribal and non-tribal citizens. It is hoped, that as a result of these outreach
efforts, good communication will develop between all actors and beneficiaries. Respondents
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stated that external stakeholders (County and State) need to be engaged if they are to be willing
partners in the change process.
Community Input. The interview respondents who addressed this issue noted that
community input is an essential and accepted part of tribal life. When decisions are made that
affect the tribe there are community meetings and multiple opportunities for input.
Non-statutory Variables Affecting Implementation
Non statutory variables are the non-legal factors that affect decision-making and policy
outputs. These include the socio-economic context, public attitudes toward the problem and the
policy, attitudes and resources of supporting entities, support from sovereigns, and the
commitment and leadership skills of the implementing agency officials (Sabatier & Mazmanian,
1989). Analysis of the non-statutory variables was based primarily on the key informant
interviews with some information obtained from the scoping review. The legislation itself did not
address any of these variables. There were six non-statutory variables assessed:
N1-SES conditions and technology
N2-media attention to the problem
N3-Public support
N4-Attitudes and resources of constituency groups
N5- support from sovereigns
N6-Commitment and leadership skill of implementing officials
N1: SES conditions and technology:
Hypothesis: If requirements are locally flexible and sustainable and continue to be a priority for
the actors, then implementation will be more successful.
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Top-Down Findings. From a top-down perspective the statute mandates that procedures
apply as a “one size must fit all,” instituted without exceptions across the board. When
adjustments and exceptions, or even flexible processes are made to accommodate local
variances, it deters from the “Center’s,” original purpose of creating a specific response to the
issue.
Bottom-up Perspectives. From a bottom-up perspective it is important to understand that
tribes differ from one another one many levels. Regional differences and complexities need to be
considered. Resources needed by the Cherokee Nation will be different from the resources
needed by the Navajo Nation, both in terms of regional, cultural and traditional needs. Other
differences that should be considered are also court and incarceration alternatives, those that
differ from the traditional westernized criminal justice system. Many tribes are concentrating
efforts on creating avenues for Restorative Justice approaches as an alternative to incarceration.
These approaches are guided by customary law and traditional practices and are designed to
mend and renew damaged personal and community relationships. The well-being and dignity of
the victim is the primary focus, and the offender must regain the victims trust and restore
interpersonal and community harmony (Melton, 1995).
N2: Media attention to the problem:
Hypothesis: Programs with sustained media attention by specialists on the issue are more likely
to be successfully implemented.
Both top-down and bottom-up perspectives were addressed briefly in the interview data.
The scoping review did not talk about media attention. Interview respondents noted that “positive
media exposure was important” and that negativity from media, particularly local newspapers,
only served to increase local racist attitudes. There was the recognition that tribal papers would
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only reach the local area and that broader coverage was needed. A few of the implementing
tribes held big media events to “get the word out from the Tribe’s perspective”. These events
included the tribal community, nearby communities, stakeholders, and politicians. Restrictions
due to the COVID pandemic limited the number and size of many of the planned events.
Only one tribe reported having a news specialist from a national paper. This reporter wrote
several stories about the Tribe’s progress and about the issues, bringing important recognition
and understanding of the problems and the Tribe’s efforts to be fair and respectful to all
concerned.
N3: Public support
Hypothesis: Continued public support will help sustain political support over time and changing
political priorities.
Top-Down Findings. From a top-down perspective the issue of public support was limited
to a few comments from key informants. Within the tribal community, there was little backlash
regarding the changes and “most concerns quickly faded”. Some tribal members were concerned
that “non-Indians would be treated better than tribal members”. Therefore, it was important for
tribal leaders to emphasize that this legislation is “hopefully only one small step to increased
sovereignty” if done well, and that changes that the community may want to expand to tribal
members, such as indigent counsel, would likely be forthcoming. Among non-Indians living in
surrounding communities, respondents stated that public opinion would continue to “ebb and
flow based on politics”.
Bottom-up Perspectives. From a bottom-up perspective the main issue was that:
“tribal voices need to be heard.” - (Interview #4)
N4: Attitudes and resources of constituency groups
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Hypothesis: Agencies that can leverage support and resources from constituency groups to
maintain changes will be more likely to succeed.
Top-Down Findings. From a top-down perspective agencies will provide implementation
procedures and processes the implementation agencies will need to follow. Training and
technical assistance agencies are assigned to assist implementing agencies to make necessary
adjustments in order to adhere to process. The US Department of Justice created an Intertribal
Working Group (ITWG) to increase tribal capacities to create a successful and ongoing
implementation at various levels.
Bottom-up Perspectives. From a bottom-up perspective constituency groups include
organizations like NCAI, TLPI and NIWRC all of whom provide assistance to both the agency
and to the implementing tribes. These organizations work in the best interest of the tribes to
provide structural and organizational assistance in adhering to procedural and process
requirements to implement the SDVCJ. Annual federal consultations (required of all federal
agencies) provide an avenue for tribes to let federal agencies, such as OVW, know priority
concerns for the tribes and how the agency is doing in terms of addressing resource and funding
issues for much needed programs and discrepancies of current funding and resource areas.
Respondents stated that consultations were respectful but slow; some success; improving; and
OVW listened.
N5: Support from sovereigns:
Hypothesis: Sovereigns who can maintain oversight and sustain changes when faced with
conflicting legal mandates will contribute to the success of the implementation process
Top-Down Findings. Federal agencies, such as OVW, maintain oversight for the federally
funded programs offered through their agency. OVW established policies and procedures and
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requirements for funding under the SDVCJ. OVW provides oversight and sustain changes in
program development regardless of changing executive administrations at the federal level.
Bottom-up Perspectives. Constituency groups and third-party actors, such as NCAI and
TLPI, continuously work with tribes and federal agencies to provide additional sovereign
support. Although governing administrations change regularly, third-party actors and civil
servant bureaucrats, not politically appointed, afford continued support and assistance to keep the
implementation momentum going at all stages.
N6: Commitment and leadership skill of implementing officials:
Hypothesis: If agency officials are committed to the changes and have the skills and leadership
needed to support statutory objectives, then implementation will be more successful
Top-Down Findings. OVW conducts annual consultations for tribal input and discussion
of pending issues, resource allocations, continuing areas of need and variations to current grant
funding and reporting requirements. OVW making incremental changes to update funding and
reporting requirements indicates continued agency support for tribal implementation of SDVCJ.
Bottom-up Perspectives. Tribal organizations commitment and continued support provide
opportunities for tribal leaders and authorized representatives to consult with one another outside
of OVW’s annual consultations. For example, NCAI holds an annual conference and a mid-year
conference, affording tribes more opportunities to discuss legislative and policy changes and get
new leadership up to speed on reccurring issues and efforts to maintain sovereignty and
jurisdictional powers. Additionally, the Intertribal Working Group has added more tribal policy
experts and maintains ongoing communication and continued leadership for all tribes who join to
successfully implement the SDVCJ.

117

Outcomes of the Implementation Process
Sabatier and Mazmanian identify five dependent variables for evaluating the success of the
implementation process:
D1) policy outputs such as procedures and enforcement of adjudicatory decisions; D2) target
group compliance with policy outputs which is related to attitudes and cost/benefit
assessments by the actors;
D3) actual impact of policy outputs implying that the policy is being implemented as planned;
D4) perceived impact of policy outputs such as the fit between the results and the values and
attitudes of those affected; and
D5) major revision in statute or those issues that should be considered for reformulation. Each
outcome provides a different perspective on the success of the implementation process.
D1. Policy outputs
For the SDVCJ, the policy outputs answer the question: How did federal objectives
translate into agency policy? Two types of outputs reflect the policy changes made in order to
comply with the implementation requirements, changes to tribal law and order codes, and
contracts for services for non-Indian offenders.
Tribal Codes. The most important and universal policy output was the changes in tribal
codes made by each implementing tribe. According to the scoping review and the interviews
some tribes only needed to make small changes while others had to rewrite large portions of their
tribal code. Some tribes had to amend their constitutions to comply with the statute.
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“Tribes are drafting their tribal codes reflective of the norms in their community… it’s
just another testament to tribes, holding close to them and holding dear what is
sacred, and still being able to operate within the realm of these restrictions.”
Interview #1
“Tribes have been able to use that as an opportunity to address other challenges or
issues that they found within their code, or within their community that they wanted to
change.”
Interview #9
Federal and State Contracts. Another policy output was the creation of new or
renegotiated contracts for support services such as use of detention facilities, and crossdeputization agreements. These contracts often depended on the strength of the relationships
between the tribe and the contracting agency.
“It really depends on the relationship between the tribe and the other entity.”
Interview #8
“On the state or county side I have heard challenges arise there… some folks at that
level are just opposed to tribes and tribes as sovereigns… and that certainly exists at
the federal level.”
Interview #9
D2. Compliance with policy outputs by target groups
For the SDVCJ, compliance with policy outputs answers the question: Did
beneficiaries/target group comply with the statutes requirements? Compliance can be assessed
from the cases prosecuted under the statute and their outcomes, and from the lack of federal
petitions for a writ of habeas corpus in the first five years of implementation. Data beyond the
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five-year mark is not yet available. In addition, to date, close scrutiny by the federal government
found no issues with compliance.
SDVCJ Cases: 143 arrests, 74 Convictions, 5 acquittals, 24 cases pending
Successful Habeas Corpus Filings: none.
This implies that tribal courts are handling cases with care in regard to how they are
implementing the SDVCJ requirements.
D3. Actual impacts of policy outputs
For the SDVCJ, compliance with policy outputs answers the question: How have the new
policies impacted the population?
There are currently 27 Tribes implementing VAWA Special Domestic Violence Criminal
Jurisdiction (SDVCJ) across the United States (figure 6).

Figure 6
Tribes Currently Implementing the SDVCJ
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According to the NCAI Five Year report (2018) there have been positive outcomes for
implementing tribes including:
•

Community conversations about domestic violence

•

Updated criminal codes

•

Improved collaboration between local, state, federal and tribal governments

•

Better understanding of non-Indian offenders. Of the 128 known offenders prosecuted
o 115 were male and 13 were female
o 8 were not U.S. Citizens
o At least 73 had prior criminal records
o 85 defendants accounted for 378 prior contacts with tribal police
o There were 73 guilty pleas, 21 dismissals, 19 declinations, 6 trials, 5 jury trials, 1
bench trial, and 1 jury trial conviction
o 51% of defendants were sent to batterer intervention programs
o Many defendants expressed reference for tribal court rather than federal court
stating the tribal process was less formal, less intimidating, offered more focus on
treatment and showed more respect to defendants (NCAI, 2018)
•

Better understanding of these domestic violence cases
o 51% involved perpetrator use of drugs or alcohol
o 58% of incidents involved children - “these cases do not happen in isolation”
(Tribal Prosecutor)
o Incarceration costs for non-Indian offenders average $86 per day.
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D4. Perceived impacts of policy outputs
For the SDVCJ, compliance with policy outputs answers the question: Is there on-going
support and approval? Do people think the changes are working?
In the first five years since implementation there has been a lot of feedback from tribal
communities and from tribal organizations regarding the success of the implementation process.
More tribes are considering and preparing for implementation, and there is hope that this success
will lead to improvements in the implementation and funding requirements and additional
sovereign powers.
Since the Pilot Project there is now increased flexibility for tribes to implement some or all
of the provisions and work together to find ways to solve some of the implementation challenges.
“Changes don’t have to be huge, and they don’t have to upend their tribal structure to
do what they should have been able to do in the first place.”
Interview #5
Feedback from the community has been positive.
“The feedback we got from the community was generally -- we like this, we think it’s
long overdue, we’ve always known it's a problem and it’s about fairness, because
these non-Indians are getting away with assaulting our sisters, our cousins, so it is fair
and finally there is some measure of justice for people who weren’t being considered
before.”
Interview #4
When asked to reflect on the success of the implementation, all interview respondents agreed
that despite the problems, the implementing tribes have succeeded beyond expectations.
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“So given all of the limitations and restrictions that have been put on tribes, I think they
are enormously successful.”
Interview #1
There is also a general sense of cautious optimism -- that the benefits of the SDVCJ will have a
ripple effect on the problem and hopefully begin to undo the damages inflicted by the Oliphant
decision.
“I believe the level of violence has dropped. I believe that people are more apt to report
crimes especially DV crimes – there is a higher level of trust with our system that you
probably wouldn’t find with BIA or federal FBI officials...even though it’s probably not
where it should be, crime has dropped and there is a larger sense of trust. Even though
there are still some major issues, on this issue, there is a sense that things have
changed for the better.”
Interview #4
“I just think the tribes need to see that this is going to lead to something.”
Interview #6
Despite the feeling of success, it is clear that there are still problems that need to be address
through reformulation of the legislation.
“The decision itself is limited to non-Indians, it's limited to tribal land and tribal law
enforcement authority over non-Indians for suspected violations of state or federal
law. And that certainly matters in terms of the decision, but what really matters is
the impact it will have”
Interview #9
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“Although tribal efforts to implement have been impressive, actual tribal
experience prosecuting cases under [SDVCJ] has revealed … significant gaps in
the federal law.”
Tracy Toulou, Director of the Office of Tribal Justice, U.S. Department of
Justice Testimony Senate Committee on Indian Affairs
D5. Major revisions in Statute
For the SDVCJ, compliance with policy outputs answers the question: What are the
reformulation considerations? The scoping review and the interviews were clear about the need
to reformulate the policy to address the gaps and limitations. The most pressing change wanted is
the need to include concurrent crimes.
“We found out that the jurisdiction is not broad enough – we had children that were
being assaulted, we had elders that were being assaulted, we had law enforcement
that were being assaulted and the jurisdiction just didn’t cover that – offenders had
weapons, they had drugs but we couldn’t charge them for those matters in tribal
court.”
Interview #4
Additional issues for reformulation and expanding the scope of the SDVCJ statute include
providing support for resource needs and increased jurisdictional transparency. While many hope
the next steps will include overturning Oliphant, most agree this will take time and continued
efforts to push Congress in the right direction.
“We've got to keep moving forward. Even if we're pushed back, we have to keep
going forward.”
Interview #1
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Top-Down Analysis Summary
The top-down analysis, using Sabatier and Mazmanian’s framework revealed that as
defined, implementation of the SDVCJ should be straightforward with a good chance of success.
In fact, despite some of the problems identified, from a top-down perspective implementation
was very successful. Of the four tractability variables only one was seen as problematic: T1 the
availability of valid technical theory. The problem was one of the limited definition of domestic
violence. Of the seven structural variables, three indicate a good probability of success but four,
including insufficient resources, suggest that implementation might be difficult. Of the six nonstatutory variables only the lack of local flexibility and the need for training and technical
assistance were potential problems (figure 7). In fact, despite the structural problems, from a topdown perspective, implementation has been successful, due in large part to the efforts of the
implementing tribes to get it right.
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Figure 7
SDVCJ Assessment of the Mazmanian and Sabatier Model
1.
2.
3.
4.

Tractability
The problem is far more complex than defined within the statute (-)
Only a small set of behaviors are included (+)
The target group is precisely defined (+)
Behavior change for the target group is mandatory (+)

Statutory Variables
1. Within the statute limits, the solution
should solve the problem (+)
2. Legal objectives can’t be interpreted
consistently due to the amount of
variation between tribes (-)
3. Resources are not sufficient (-)
4. Coordinated action is a challenge for
many of the actors (-)
5. Decision rules were clear, but definitions
were ambiguous (-)
6. Implementing officials are highly
committed to goals of the statute (+)
7. The statute supported sufficient formal
access by outsiders (+)

1.
2.
3.
4.
5.

Non-statutory Variables
1. The statute does not address the need for
local flexibility (-)
2. Tribally influenced media has been very
positive (+)
3. Public support has been very positive (+)
4. There was a great deal of support from
constituency groups (+)
5. The regulatory agency was consistent in
its effort to support implementation (+)
6. There is a high level of commitment
from agency officials but a need for TTA
(+/-)

Outcome Variables
Policy outputs met the objectives of the statute
Compliance with policy outputs was high
The implementation has had a positive impact on the population
While there is a general sense that things are improving, there is still much to be done
Needed revisions include expanding the statute to include concurrent crimes and expanding
the scope of tribal criminal jurisdiction

Sabatier and Mazmanian (1989) go one step further in identifying three issues that must
be addressed for a thorough analysis:
1) The extent to which the policy outputs, outcomes, and impacts are consistent with the
official objectives,
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2) The extent to which objectives and strategies for implementation were modified during
implementation and/or reformulations, and
3) The extent of goal attainment and the primary factors that contributed to the degree of
success achieved.
Using these criteria, the analysis found the outcomes are consistent with the statutory objectives.
The regulations were followed to the letter and there were no examples of faulty implementation,
in particular the lack of habeas filings.
There was also little modification, although the OVW did ease some of the restrictions
early on, such as the requirement for prior approval by the Department of Justice and allowed the
tribes to implement some or all of the elements. For example, some tribes could not incarcerate
offenders given the strict requirements and prosecuted only those offenders who could be
provided alternative approaches such as intervention programs and probation. The more severe
cases were submitted to the U.S. Attorney for federal prosecution, who, due to the increased
attention from the statute and its implementation, were able to decline fewer cases.
The third criterion is unanswerable using only top-down perspectives. The model does not
reveal why implementation was successful or the challenges faced at all levels. Just knowing the
statute was implemented as planned does not address the larger research questions that
implementation research seeks. For tribal implementation, and for the SDVCJ in particular, there
remain the issues of colonialism and sovereignty at the foundation of every decision and action.
Colonialism and inherent sovereignty not only impacted the development of the statute and
limited the implementation process and shaped the possible outcomes. Virtually every document
in the scoping review and every interview respondent discussed the effect of these two issues on
the problem, the statutory solution, and the need for reformulation.
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A second major theme was the concept of tribal capacity building. As tribes regain some of
their sovereign powers and build community infrastructure and capacity, there has been a great
deal of focus on the need for an indigenous approach to capacity building. One model widely
accepted in Indian country, identifies four essential elements grounded in traditional perspectives
(Chino & Debruyn, 2006). First is the importance of building good relationships through
communication and trust. Second is the need to build skills and expertise, in this case through
training, technical assistance and mentorship. Third is the need for opportunities to promote
interdependence and collaboration such as cross-deputization and the SOUSA program. Fourth is
the importance of a long-term commitment to the issue and the process which was strongly
evidenced by the tribes. Each of these elements was discussed in the scoping review and the
interviews as essential indicators of a tribe’s ability to effectively implement the SDVCJ.
As an assessment tool, the Sabatier and Mazmanian framework served as a useful indicator
of the potential for successful implementation. However, as a tool to understand the actual
process and the how and why of success or failure, a broader perspective was needed. Top-down
analyses view successful implementation in terms of specific outputs and outcomes directly
related to the statute (Matland, 1995). Bottom-up analyses look for a much broader outcome with
positive effects being a marker of success. The implication is that the definition of successful
implementation depends on whether the evaluation is from the perspective of the Center or the
Periphery, or even the target group. Therefore, a combined approach should provide an
understanding of success from all perspectives. The next section looks at alternative models for
implementation research.
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Alternative Analyses
Based on the top-down analysis and the addition of bottom-up perspectives, a combined
approach was a better way to understand the SDVCJ implementation process. Three combined
models were used to assess the implementation of the SDVCJ and tribal level implementation.
The first, Goggin et al.’s Communications Model of Intergovernmental Policy Implementation
(1990), focuses on the interaction between the Center and the Periphery. The second is Matland’s
Ambiguity/Conflict model (1995) which theorizes that the interaction between policy ambiguity
and policy conflict will ultimately determine success. The third model (Chino, this study) is an
original adaptation of Goggin’s model, designed by this researcher that helps to explain the
unique and complex components of tribal level implementation.
Goggin’s Communications Model of Intergovernmental Policy Implementation
Goggin et al., (1990) offer a model designed to better understand the dynamics of
intergovernmental implementation including those involved, patterns of influence, interests and
motives of the actors, the effect of decision making on implementation action and outcomes.
Elements of the model include a structure for independent, intervening, and dependent variables
that reflect federal- interaction and state-specific factors that lead to the implementation
outcomes (figure 8). According to the model, implementation initiates a feedback process that
considers political and administrative changes over time and leads to interdependent decisionmaking (Goggin et al, 1990).
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Figure 8
Goggin’s Communication Model of Implementation

SDVCJ Implementation and the Communications Model of Intergovernmental Policy
Implementation

When the state is replaced with the tribe an analysis of the variables provides information
not apparent from Sabatier and Mazmanian’s (1989) top-down approach. With data obtained
from the scoping review and the key informant interviews the measures of the variables for the
SDVCJ implementation would include:
Federal Level Inducements and Constraints (independent variables)
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•

Plenary power

•

Political agendas

•

Incomplete data

•

Funding and appropriations

•

Legacy of Indian law

Tribe Level Inducements and Constraints (independent variables)
•

Need to protect tribal citizens

•

Inherent sovereignty

Tribe’s decisional outcomes (intervening variables)
•

Implement or not

•

Part or whole

•

Cases that meet the requirements

Tribe’s capacity (intervening variables)
•

Cultural

•

Financial

•

Burden of non-Indian DV

Tribal implementation (dependent variable)
•

Degree of success

Goggin’s model provides a more complete way to understand implementation by states but still
does not address some essential issues for tribal implementation.
Matland’s Conflict/Ambiguity Model
Matland’s 1995 Conflict/Ambiguity Model provides a way to compare two key aspects of
policy in what he calls a “theoretically grounded approach to implementation” (figure 9). Policy
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conflict exists when there is disagreement between whether a policy is directly relevant or
whether there needs to be flexibility in implementation to meet the needs of different entities and
different actors. One way to reduce conflict is to limit the changes expected to result. Matland
(1995) states that policy conflict relates directly to whether implementation is easy (low levels of
conflict) or difficult (high levels of conflict).
Ambiguity includes both goals and means. The clearer the goal of the policy, the less
ambiguity. Having sufficient means, that is resources and capacity to implement also reduces
ambiguity. Conflict refers to the bargaining between political self-interests and political goals.
The model allows for testable predictions of how the implementation process will unfold. There
are four scenarios: 1) an administrative implementation where ambiguity is low and conflict is
low; 2) a political implementation where ambiguity is low, but conflict is high; 3) an
experimental implementation where ambiguity is high and conflict is low, and 4) a symbolic
interpretation where both conflict and ambiguity are high.
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Figure 9
Matland’s Conflict/Ambiguity Model

SDVCJ Implementation and the Conflict/Ambiguity model
Top-Down Interpretation. This model allows for multiple perspectives on the issues.
From a top-down perspective conflict is low and ambiguity is low. Although there were
concessions and compromise during formulation, the result was a statute that left little room for
modification. The implications of the specific language and terms are that the statute (solution)
should fix the problem. Ambiguity is also low because the goal of addressing non-Indian
domestic violence was clear in intent and in how the statute should be implemented. Low
ambiguity also implies the system is closed to outside influence, a “one size fits all” solution.
This results in what Matland (1995), called Administrative Implementation (figure 10). In this
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scenario, the desired outcome is virtually assured, provided there is enough funding and
resources appropriated.

Figure 10
Top-Down Perspective - Administrative Implementation

Tribal Interpretation
From a tribal perspective, ambiguity is low, but conflict is high. The conflict is about the
relevance of the statute to the tribal context. The tribes do not agree the model is “one size fits
all”, nor should it be. With more than 500 tribes in 35 states, there is a broad continuum of
cultural, social, economic, and governmental differences. The policy, as written, can’t possibly
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meet the needs and realities of every tribe that implements. Ambiguity, however, is low from the
tribal perspective. Given the narrowness of the statute and its application to only one small part
of the problem of non-Indian offenders, the federal goals and the tribal goals must agree. The
main point of ambiguity is with the funding and resources needed. As evident from the scoping
review and interviews, the both the direct and indirect costs of implementation not only varied by
tribe but were substantially higher than the federal government imagined.
This results in what Matland (1995) called a political implementation (figure 11). In this
scenario, actors have clear goals, but these goals may be incompatible with actual needs and
wants. In addition, there is a high degree of conflict over the need for resources and how they
should be used. Matland states that the central principle in a political implementation is that the
outcomes are decided by who has the power and the authority to require specific actions.
Compliance may or may not occur. This was evidenced by the decision of many tribes not to
implement or to only partially implement.
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Figure 11
Tribal Perspective – Political Implementation

What the findings from these multiple perspectives reveal is that there are unique issues for
tribal implementation that can’t be readily understood by models designed for state
implementation. Each of the existing models applied to the analysis revealed only parts of the
process. Even in total there were important gaps in understanding what contributes to measurable
indicators of tribal implementation. An original model (Chino, this study) tells a more complete
story of the SDVCJ implementation process and factors that support or hinder successful
implementation. It allows for the assessment of multiple perspectives and points of compromise
and contention.
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An Original Model for Federal Legislation Implementation by Indian tribes.
It was clear from the analysis that existing models do not adequately address the
complexities and dynamics of tribal implementation of federal law and policy. Of the models
tested within this study, Goggin’s Communications Model of Intergovernmental Policy
Implementation came closest to providing a way to better understand tribal implementation but
still missed key components. In the proposed model (figure 12), tribal implementation of federal
law and policy includes three different entities that together determine the problem that needs to
be addressed and the legal solution to be implemented. First is the federal government, second is
the tribal government, and third are essential third-party organizations that support tribal
development.
The independent variables in this model include federal inducements and constraints, tribal
inducements and constraints, and an additional actor – third party groups such as the NCAI,
tribal advocacy coalitions, and organizations such as the Tribal Law and Policy Institute and the
National American Indian Court Judges Association (NAICJA), all of whom provide support for
tribal legal issues and inform and educate those at the federal level. The inducements and
constraints on this third actor are an essential part of the dialog on issues that impact tribal
sovereignty. For each of the three actors, however, there is also the influence of public and
private opponents and supporters who can sway decision-making. Unlike Goggin’s federal/state
model, there is more interaction between the three groups before a policy is made. Like Goggin’s
model the power of the federal government takes precedence over the tribes and the third-party
groups.
The intervening variables in this model of decision-making and capacity can’t be separated
as in Goggin’s model. The same actors are involved in both with regular communication and
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feedback. This may be an advantage for tribal settings because a decision won’t be made unless
there is the capacity to see it through. There is still feedback and oversight by the federal
government and tribal governments. The dependent variable, as with Goggin’s model, the actual
outcomes of the implementation process.
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Figure 12
An Original Model for Tribal Implementation
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There are then feedback loops back to the federal level and the tribal level to make any agreed
upon changes or reformulation of the legislation.
Elements of the Model
Federal Inducements and Constraints. There are three primary inducements for the
federal government to develop effective tribal policy. First is the special political relationship
between the federal government and tribe based on treaties and the federal trust responsibility.
The second inducement is to be able to reduce the burden on federal agencies such as the FBI
that provide services to tribes by empowering tribes to take on some federal roles and
responsibilities. The third inducement is to assure tribes that they are being heard. An official
level of consultation to strengthen nation-to-nation relationships was established by Executive
Order 13175, which requires “departments and agencies with engaging in regular, meaningful,
and robust consultation with Tribal officials in the development of federal policies that have
Tribal implications.”
The constraints on the federal government include opposing political agendas that often
mean compromises in the scope of the proposed law and funding appropriations. A second
constraint is the slow pace of bureaucratic change. The slow pace helps maintain issue
momentum across administrations but often results in only incremental changes with each new
policy. There is also input from political opponents and supporters who can influence the
political process.
Tribal Inducements and Constraints. For Indian tribes the two primary inducements are
first and foremost, to protect tribal citizens. The second is to maintain and enhance inherent
sovereignty. For the SDVCJ a related inducement is the full reversal of the Oliphant decision.
Tribal constraints include the availability of needed resources, training, and technical assistance,
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and the limits on inherent sovereignty and Congress’ plenary power. As with the federal level,
there are tribal citizens who may support or oppose an issue. In tribal communities, citizen input
is an important part of governance.
Third Party Inducements and Constraints. The organizations that support effective
communication between sovereign nations including the federal government generally have four
inducements. First, is the best interest of the tribe. Second is their mission to serve as a bridge
and translate legislative concerns between entities. Third is to support the effective
implementation of federal policy by tribes. Fourth is to help expand inherent tribal sovereignty.
As with the federal and tribal levels, there’s public support and opposition that may influence the
work of these organizations. Constraints for third party groups include funding and staffing
limitations and federal restrictions such as lobbying restrictions that can impact the work they do.
Tribal decision-making and Capacity. This variable combines the two separate variables
from Goggin’s model, the decision-making and the capacity. Tribal Leaders, Tribal Councils,
Tribal Agencies/Departments and Tribal Citizens are all involved in the decision making process
while simultaneously considering the Tribe’s capacity to not only implement policy changes but
to ensure sustainability and systematic changes and updates based on the needs of the
community. Joint decision-making and capacity considerations are interdependent.
Tribal Implementation. In tribal settings, implementation does not happen in isolation.
Policy changes at the tribal level can impact federal, state, county, as well as intertribal
relationships. Appropriated federal funds and the infusion of tribal funds (which may or may not
be available) are needed to sustain required changes. As seen with SDVCJ the implementation
goes beyond funding to include skill building, relationships with external entities, and often
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infrastructure. Yet there is rarely any support for the capacity building that needs to occur for
implementing new federal policies.
Feedback Loops. As with Goggin’s model there are feedback loops going to and from
each component. Feedback identifies areas that are flourishing and areas that need improvement.
The feedback to both Tribes and the Federal Government provides information on changes to
programs and needed services as well as future policy changes.
Answers to the Research Questions
Based on the data collected and the different perspectives on how to approach
implementation analysis, the answers to the three research questions are discussed.
RQ1: What are the tractability issues tribes face in meeting implementation requirements?
Tractability is about the how the problem is defined and whether it is solvable with current
knowledge and resources. For tribes the tractability of the problem will depend on whether the
federal definitions of the four variables is comparable to the definition used by the tribes. There
needs to be agreement on the scope of the problem and the viability of the solution.
For the SDVCJ the problem of domestic violence was narrowly defined and
compartmentalized into specific behaviors and specific crimes. The tribes were not able to
modify either the definition or the specifics of the statute. Although there was general agreement
from the periphery perspective (scoping review and interviews) that this will work as a starting
point for change, it was agreed that the problem is insufficiently defined, and the solution has
limited application and leaves out important considerations.
RQ2: What are the structural issues tribes face in meeting implementation requirements?
The structural issues are those related to the statute or legislation in how it defines its
objectives and guides the implementation process. For the SDVCJ the critical issues were
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funding and definitions. If changes to tribal law and policy are made by the federal government,
there needs to be attention to both the direct and indirect costs and the differences in available
resources between tribes and states. When a problem is seen as important to improving life for
tribal citizens not only are sovereigns going to be supportive but tribal agencies and actors will
do their best to comply and to get help and support as needed. The requirements were clearly
defined but with minimal guidance on how to implement and limited financial support, the
statutory variables were potentially a problem. For the SDVCJ, what made it work was the
tribes’ determination to succeed and regain some small piece of their inherent sovereignty.
“It is a complex law, and it builds on top of an already complicated legal system for
criminal jurisdiction.”
Interview #9
RQ3: What are the non-statutory issues that affect implementation for tribes?
The non-statutory issues are the non-legal factors that affect implementation and
sustainability of the policy solution. To answer this question, one needs to understand the issues
from tribal perspectives, and take into account the limitations imposed by Congress and the
SDVCJ legislation. An essential factor comes from the first variable – SES conditions and
technology. For tribes this factor must be expanded to reflect tribal culture and the local realities
of 574 tribes. Local realities also include the infrastructure and personnel needed to meet
statutory objectives. A second key factor is the role played by constituency groups. Groups like
the National Congress of American Indians and the Tribal Law and Policy Institute are critical
partners for tribes. They help tribes navigate the federal system and bridge gaps in
communication and understanding of issues from a tribal perspective. The third factor is the
support for tribal governments from other federal and state sovereigns. Changes in Indian
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country don't happen in a vacuum. Through geography and shared resources, there is a great deal
of integration, willing and not willing, between states and tribes. Because of history there is an
implicit integration of tribal actions and federal resources.
“There is a solution, but even a solution is sometimes challenging.”
Interview #9
Finding an answer to the overarching question - What factors impact the implementation of the
federal VAWA 2013 SDVCJ legislative provisions into Tribal law and policy as a tool to protect
the health and safety of Native women who are victims of domestic violence, is as much about
defining the scope of the problem as it is a tribe’s capacity to effect change. The factors that
impacted the SDVCJ implementation the most depended on the balance between Congress’
plenary power and inherent sovereignty; between the needs of non-Indian offenders and tribal
citizens; and between the federal requirements and tribal capacity.
“The reality is that federal plenary power over Indian affairs allows Congress
to regulate nearly every aspect of tribal life and alter the bounds of inherent
sovereignty at will.” - Interview # 1
The main goal of tribal leaders is to protect the health and wellbeing of tribal citizens
according to tribal custom and tradition. Tribes, however, are limited by federal law, and must
often find innovative ways to meet federal requirements while maintaining as much of their
inherent sovereignty as possible. Implementation of this legislation has succeeded so far because
of the determination of tribal actors to get it done and get it done right. In the process, tribes and
tribal courts proved they were not only capable but given sufficient support and sovereign

144

authority, tribes are uniquely positioned to address the problem of domestic violence in their
communities.
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Chapter 6 - Discussion
Summary of Key Findings
There were several important findings that resulted from this research, the effect of
different government structures, the limitations of the statute, and the inadequacy of funding and
support for both direct and indirect costs. First, the governmental structure of the tribe did not
affect the success of the SDVCJ implementation. The interviews with tribal leaders and
stakeholders from different tribes in different areas of the country with different structures found
they were all able to successfully implement. Only during the pilot project did the structure of
the tribal government make a difference. The SDVCJ was initially rolled out as pilot program for
three tribes in 2013. For those tribes, having a more westernized style of criminal justice system
was not only essential for participation in the pilot but also required fewer changes for
implementation. These tribes had similar government structures that easily translated to
westernized procedures and protocols for administering justice. The primary issue for the pilot
tribes was to ensure non-Indian defendants maintained certain rights during the tribal justice
process thus tribes that were structured closer to the federal system found it easier to implement
the law and start prosecuting offenders. There was also no funding associated with the pilot
project, so tribes with a more Western system had to make fewer changes in order to implement
the SDVCJ and did so with their own resources.
One of the most discussed issues were the limitations of the law, particularly secondary
victims whose health and safety were not covered under SDVCJ. After looking thoroughly at this
tribal provision, and the translation from legislative verbiage to actual execution, it is clear
several areas were either not considered or were conceded before passage. With the SDVCJ,
tribes are able to protect a small proportion of Native women DV victims in their communities,
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however they are not able to protect the rest of their community. It has been almost a decade
since this legislation was passed and implemented, and several glaring loopholes in the law have
allowed some victims of associated crimes such as children, elders, and tribal law enforcement to
fall through the cracks of a complex justice system.
Another limitation was the narrow definition of offenders who could be prosecuted under
the law and assumptions about the best way to administer justice. The statute identified only a
small proportion of perpetrators with incarceration as the primary solution. The reality is that
relationships in DV cases are complex and go far beyond racial or criminal classification. In
tribal communities, reparations and restorative justice is the preferred solution. Perpetrators are
not just criminal offenders, they are often community members, spouses, and fathers of Native
children. Yes, there needs to be accountability but there also need to be tribally determined
alternatives when appropriate.
When funding became available, the first few funding periods required tribes to strictly
focus on ensuring non-Indian offenders/defendants were afforded specific rights under tribal
jurisdiction. Tribes had to make sure they allocated funding for staff (i.e., judge, prosecutor,
defense attorney, etc.), for developing policies and engaging with outside agencies. Tribal
budgets were not allowed to include security equipment, vehicle purchases, construction or
modification to buildings for detention, or research. Some later funding changes now allow more
tribes to begin the process of implementing the SDVCJ.
Another important finding was the unexpected costs of dealing with non-Indians in a tribal
setting such as medical costs including health care and mental health evaluations. Non-Indian
offenders that are incarcerated in tribal correctional facilities are not covered under the Indian
Health Service. If a medical emergency arose, the tribe would have to pay all costs associated
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with the medical services received by the offender. In the early implementation, one tribe had to
pay thousands of dollars in medical costs for an incarcerated non-Indian offender. Having to
work with already limited funding from OVW, tribes would have to anticipate possible medical
costs and decide if allocating funding toward possible medical costs for a non-Indian would be
more beneficial than allocating to a more important need for tribal citizens.
Indirect impacts to the tribes have been both positive and negative. Despite successful
resolutions to cases prosecuted under the SDVCJ and growing respect for the abilities of tribes
and tribal courts, the implementation process revealed multiple issues that continue to challenge
tribes. For example, creating and updating criminal codes to adhere to the SDVCJ requirement
created an unforeseen burden on staffing. In determining where to house convicted offenders, it
was initially believed the BIA would assist with incarceration costs for non-Indian offenders.
However, the BIA decided that its facilities would not house non-Indian offenders, forcing
several tribes to modify implementation plans or invest in separate facilities for non-Indians.
Tribes that are close to the borders of Mexico and Canada had to consider issues of foreign
nationals that may violate the tribe’s DV code and fall under the SDVCJ. Criminal cases
involving foreign nationals in tribal communities created overlapping immigration issues; not to
mention if the person was in the US on a work visa, the issue could be further complicated by
possible deportation. Tribes had to negotiate a delicate balance of exercising SDVCJ in an
already complex criminal justice system, then adding another complex issue, that of
immigration.
Implications for Implementation research
The model developed by Mazmanian and Sabatier worked for the implementation process
from a top-down perspective, with the Center (Congress) creating the legislation, the Periphery
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(Tribes) implementing the legislation, and the target group (offenders) who are directly affected
by the legislation. The steps appear clear and concise, and the expected outcome was that those
directly affected will be compelled to comply. What Mazmanian and Sabatier’s model doesn’t
address is the complexity of policy directed toward tribes.
Bottom-up perspective and the use of models like Goggin et al’s, are needed to address the
gaps in Sabatier and Mazmanian’s model and incorporate the tribes’ need to focus on community
and important relationships. However, the bottom-up perspective alone, was also not able to
address the issue of enacting a very narrow solution to deal with a problem that is broad,
dynamic, and complex. Tribes know what issues are important and what is needed to solve them.
Legislation that is supposed to help address problems in tribal communities is often written in
vague terms allowing for multiple interpretations to be assessed by the implementing agency.
Should the implementing agency consider the realities of the issues affecting tribal
communities or make determinations based on misinformation and incomplete or inaccurate data
in order to comply with a federal statute? A direct result of the latter is a minor expansion of
sovereign authority in the form of the ability to prosecute non-Indian offenders in DV cases, with
strict limitations on the charges and loopholes in who is protected. Unfortunately, this opens the
door for a potential offender to coerce and/or control their partner by hurting children, elders or
other family members. This undermines sovereignty and doesn’t tackle the entirety of the
problem. It is applying a Band-Aid to a gaping wound and wondering why blood is all over the
floor.
Combining the two perspectives was important to create a complete picture of not only the
variables that affected implementation but also addressed the non-statutory variables that have
had more of an impact on the implementation than any other factor. The non-statutory variables,
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such as socioeconomic situations, public support, and support from other sovereigns, accounted
for the procedures and the policy making processes in tribal communities. They were the best
way to examine an extremely complex jurisdictional relationship between tribes and the federal
government and put it in terms that can be understood without years of learning the intricacies of
Federal Indian Law.
The addition of Matland’s model to include conflict and ambiguity was beneficial in
addressing the ambiguity of the legislative language and the ease of the implementation from
both perspectives. From the top-down (Federal) perspective, the SDVCJ is considered low
ambiguity and low conflict, the message is clear and should be easy to achieve. With a bottomup (Tribal) perspective ambiguity is low, but conflict is high. The message is precise, almost too
precise, however, to achieve. Following the requirements requires a lot of concessions, resource
needs, and use innovative ways to deal with the limitations. Tribes and tribal organizations were
key players in getting the legislation passed but ultimately Congress holds the power to
determine further revisions to change requirements or increase chargeable offenses and
eventually overturn Oliphant. Repeal of the Oliphant decision would give tribes back their
inherent sovereign powers to prosecute wrongdoers, regardless of race, who commit crimes on
Indian land. The SDVCJ was only a small first step in undoing a problematic law that
undermined the integrity of tribal governments and contributed to the inability of tribes to protect
tribal citizens.
Tribal Implementation of Federal Policy
With tribal implementation, the center will always be Congress and/or the federal agencies
providing direction and oversight such as the Office of Violence against Women (OVW). How a
policy is actualized by a federal agency can depend on many factors including appropriations,

150

relationships with the tribes, and the changing mandates and agendas of agency directors. This
can add another layer to implementation rules, regulations, and limitations, and misguided
assumptions about implementation actors.
The tribes, or more appropriately, tribal officials and implementing tribal agencies are the
periphery. They must interpret the policy with regard to the tribe’s laws and the local context.
With more than 500 tribes and an array of tribal government structures and resources,
implementation is anything but straight-forward. However, with tribal nations, the tribe is the
community, and the community is the tribe. Therefore, the target group is rarely just a few
individuals whose behavior is expected to change. The target group, most appropriately for a
communal society, is the tribal community. This creates an entirely different set of issues for
how to work effectively with the target group.
The top-down approach not only limited a deeper understanding of the dynamics at the
tribal level, it’s structure also was unable to account for four critical issues, identified through the
scoping review and the interviews, that underlie almost every variable and influence every action
from the center to the periphery to the target group. The first issue is colonialism and the legacy
of colonization on every aspect of modern tribal life. The top-down model did not allow for
deeper understanding of why the statute was problematic or why tribes needed different options
for implementing the changes.
The second related issue was sovereignty. Since conquest there has been on-going tension
between inherent tribal sovereignty and Congress’ plenary power. As discussed in chapter 2, the
powers of the U.S. government have whittled down tribal sovereignty, reframed it, occasionally
restored some components, but have always set limits on tribal authority. As sovereign nations,
tribal powers are not derived from the constitution and the Bill of Rights has no force in Indian
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country. These realities have not stopped the federalization of tribal courts or legally upheld
tribal customs and traditions. Actions at the federal level can alter tribal sovereignty, and laws
like the SDVCJ demonstrate that sovereignty comes at a price.
The third issue was only partially included in the top-down framework – relationships. The
few variables in Sabatier and Mazmanian’s model focus on making rules, coordinating actions,
meeting objectives and measures of support. At the state level this may be sufficient, however, at
the tribal level, relationships are critical to success. Much of tribal culture is based on
relationships – family, clan, and tribe. These relationships facilitate working with local, state,
national and federal partners. The relationships at the local and state level can make or break a
tribe’s ability to conduct business, establish justice, and ensure the safety of the community. At
the national level, coalition groups and advocates are essential allies to help tribes work
effectively with each other and with the federal government. At the federal level, tribes rely on
relationships with the U.S. Attorneys, the FBI, regulatory agencies, and politicians.
The fourth issue is noted by the scoping review and interviews are related to building tribal
capacity. Capacity building is the process of developing and strengthening skills, abilities,
working relationships and resources that communities need to survive, adapt, and thrive. A tribal
approach developed more than two decades ago identified four elements needed for building the
capacity of a tribal community to address problems in a changing environment. These elements
are first, the importance of relationships; second, the need to build and/or employ essential
knowledge, skills, and abilities; third there must be opportunities for collaboration and
involvement; and finally, a commitment to the problems and the solutions. While not directly
presented as such, the scoping review and interviews all demonstrated the relevance of these four
elements.
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Development of positive relationships with state and county agencies, other participating
tribes and SOUSA’s is highly beneficial and necessary for effective implementation. The
coordination is important to address any changes or unexpected cases that may come up.
Coordination is also important to discussing changes and updates in Federal Indian Law. The
guidance support and mentorship provided through the Inter-Tribal Working Group and
organizations such as the Tribal Law and Policy Institute were critical for success. Without the
diligence and expertise of these groups, many of the tribes would probably have encountered
problems along the way they would be unable to solve. It was also important that tribes were
mentoring each other and working together to ensure successful implementation. The
experiences of those who implemented early helped inform those who followed. Ultimately, it
was the commitment of the tribes to address the problem of domestic violence and regain some
tribal powers. Their tenacity was key to tribal implementation of the legislation.
Conclusions and Recommendations
Although exercising SDVCJ has expanded tribal authority to criminally charge non-Indian
offenders in certain DV cases, the limitations and oversight in protecting Native women
continues to reflect the long history of colonization and negative federal policy. The Oliphant
decision is a prime example. It removed tribal powers that should have never been taken to begin
with. To regain a small part of their inherent sovereign powers through the SDVCJ, tribes must
agree to an array of terms and conditions that limit and undermine tribal jurisprudence. The
concern over mistreatment of non-Indian offenders was not surprising, however the arguments
showed a lack of education and understanding of tribes and more specifically the political
relationship with the federal government. When this type of negative interpretation and the
communication of misinformation come from elected officials, not only is it embarrassing it’s
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troubling. Legislation that was intended to help tribes address vital and complicated issues,
continue to reflect the paternalistic nature of the complex relationship between tribes and the
federal government.
Misconceptions and negative information about tribes is still highly prevalent – still affects
political decisions and local responses to change (collaboration). This includes their ability to
work with outside agencies such as SOUSA’s and County/State law enforcement. Even though
tribes have had to exhibit an almost perfect execution of the implementation under intense
scrutiny, opposition to the special jurisdiction echoed misinformation and lack of education and
underestimated and questioned the legitimacy of tribal authority.
Successful tribal implementation depends on who is involved and the quality of
relationships and communication. Tribes and their local, state, and federal counterparts must
work together to protect victims and preserve families and communities. This requires each to
understand the complex dynamics of jurisdiction, federal Indian law, and the structural
differences of tribal communities. Third party organizations have been essential partners in the
implementation process. Groups like the NCAI and TLPI are important actors in assisting tribes
with different governmental structures, different available resources and different needs to
implement a ‘one-size-fits-all’ statute. Building positive relationships and maintaining regular
communication with all agencies was beneficial for tribes implementing by exchange of
resources and information to ease some of the more difficult aspects of the process.
The solution resulted in considerable gaps in protections and concurrent crimes that often
occur simultaneously with domestic violence and intimate partner violence. Other issues that
became apparent are instances that fall just outside of the definition of who is protected or who is
considered subject to the jurisdiction. Tribal courts were careful in how they prosecuted cases;
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non-Indian offenders have been treated with respect and have been afforded all rights as they
would under the US Constitution. The assumption that tribal courts would not be fair deterred
individuals from utilizing the court and prevented compliance with its orders. Everyone impacted
needs to recognize that tribal constitutions, codes, rules of court, and policies contain safeguards
to protect equality, fairness, and integrity. The independence and accountability of tribal courts
permit government by law, access to justice, and the timely resolution of disputes with equality,
fairness, and integrity, and they engender public trust and confidence.
Perhaps the most interesting finding for tribal implementation research was that (according
to the federal registry), federal agencies insist there is not going to be a one-size-fits-all
overarching process, rather considerations will be made in accordance with each tribe’s needs
and available resources. However, in reviewing the documentation and information gathered
from key interviews, federal agency requirements still reflect the one-size-fit-all process.
Consultations do provide an avenue for tribes to discuss issues with funding and propose
alternatives. Federal agencies are listening more and more, however changes that occur in the
federal process are usually incremental and slow.
It is hoped the SDVCJ is the first step in overturning Oliphant returning jurisdiction to
address all crimes committed on tribal lands to tribal justice systems. Tribes and organization
like NCAI and TLPI will keep moving forward to acquire all the tools necessary to protect their
citizens from violent offenders. Some tribes wonder if it worth the investment for the hope that it
will lead to more tribal autonomy. The question of whether or not to give up some sovereignty
for a small piece of jurisdictional control weighs heavily on tribal leaders. Do the costs of this
expanded jurisdiction outweigh the benefits of increasing safety for a small proportion of Native
women?
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More research should be conducted in Pl-280 states and specifically address the fact that
Alaska is purposely left out. Congress needs to address the loopholes and expand protection to
children, elders, other family members and tribal court and law enforcement staff. Congress also
needs to expand definitions of both the protected and target groups. The SDVCJ only allowed
for the exercise of special jurisdiction under strict circumstances and even then, issues with
definitions and other situations end up creating more questions than this law was designed to
answer. This exercise of criminal jurisdictional has not been applied in tribal communities since
Oliphant.
Based on the findings of this study there are three recommendations for future policy and
practice:
1) Ensure the next VAWA reauthorization (HR 1620) addresses critical gaps and includes
protections for children, elders, law enforcement and all concurrent crimes. There
should also be an expansion of the statute to cover all DV related crimes committed on
Indian land by any non-Indian. Ultimately, there should be a full overturn of the
Oliphant decision.
2) Second, support for tribal capacity building should be available to all tribes without
having to compete for limited funding. Tribes have had to address a 40-year gap in
jurisprudence since Oliphant in only a few short years. Tribes are capable and
motivated to solve problems that affect their communities. Training and technical
assistance are needed for any new endeavor and many opportunities abound for crosstraining, mentoring, and skill development.
3) Third, evaluation research is needed to fully understand the implementation process for
the SDVCJ and all future tribal policy implementation. It will be important to examine

156

how needs vary by tribe and region, how alternatives such as restorative justice can be
incorporated, and opportunities to reframe the current government to government
relationship into one of mutual respect not paternalism.
The Special Domestic Violence Criminal Jurisdiction provision of the VAWA 2013
Reauthorization had both support and opposition. On the one hand this provision was necessary
for tribes as an important tool to address domestic violence and protect Native women in their
communities. On the other hand, the fear was non-Indians would be treated intentionally cruel
and unfair. It is clear, however, that the SDVCJ has made an important difference for tribes,
addressing DV issues and have provided non-Indians with equality and fairness; something that
is not always afforded to Indians in the US justice system.
.
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or call 702-895-2794. Please include your protocol title and IRBNet ID in all correspondence.

Office of Research Integrity - Human Subjects
4505 Maryland Parkway . Box 451047 . Las Vegas, Nevada 89154-1047
(702) 895-2794 . FAX: (702) 895-0805 . IRB@unlv.edu

-1-

Generated on IRBNet

171

Curriculum Vitae
DeeJay E. Chino, Ph.D.
deejay.chino73@gmail.com
EDUCATION
Ph.D. in Public Policy 2021
School of Public Policy and Leadership
University of Nevada Las Vegas, Las Vegas, Nevada,
Dissertation: The Implementation of Tribal Provisions from The VAWA 2013 Reauthorization
Master of Public Administration 2011
University of South Florida, Tampa, Florida
Graduate Research Project: Comparative analysis of the impact of Indian gaming regulatory
structures on state tax revenues and public safety expenditures.
Supported by a Navajo Nation Tribal scholarship
Bachelor of Arts, Political Science 2007
University of Nevada Las Vegas,
Supported by a Navajo Nation Tribal scholarship
PROFESSIONAL EXPERTISE
Indian Country/Tribal Relations
Multiple tribes and tribal organizations, lower 48 and Alaska, urban and land based
Multiple levels of contact and communication – executive, legislative, program, community
Research/Project Development and Management
Grant development and management
Project planning; staff recruitment and supervision,
Budget management and accountability
Protection of Human Subjects in Research
Community/Organizational Capacity Building
Needs assessment
Team building
Mentoring and coaching
RESEARCH AND TECHNICAL SKILLS
Information Management and Analysis
Legal research, literature and scoping reviews, policy analysis
CASI/ACASI survey platforms
Data entry, data management, descriptive data analysis
Critical Thinking - Problem analysis and inference, problem solving, implement and assessment
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Communications
Oral and written reports, conference presentations, editing, proofreading, formatting
Productivity software (MS office, data management, communications, social media)
Website management and electronic communications
PROFESSIONAL EXPERIENCE
American Indian Development Associates, LLC
2401 12th Street NW Albuquerque, NM 87104
Position: Field Operations Manager, NIJ National Baseline Study 2019 - Present
Tribal Partnerships: Initiate and develop working relationships with Tribes to obtain study
approvals and resolutions; includes presentations to Tribal Councils and site visits
Field Staffing and Management: Recruit, hire, train, and manage field research teams; coordinate
activities between participating programs, external contractors, and funding agency.
Organizational Support: Coordinate travel and logistics; prepare and manage financial
transactions and reports; Meet with NIJ Project Officer and staff
Position: Program Coordinator, OVC Tribal Victim Specialist Internship (TVSI) 2017 –
2020
Program Development: Conceptualize and design internship policies, protocols and tools; recruit
Tribal Victim Services programs throughout the Southwest to serve as mentor sites
Student intern recruitment and placement: Recruit, hire, and place college students in program
internships; Coordinate training for newly hired interns; Conduct background checks
Position: Curriculum Developer: BIA Tribal Victim Assistance Program Training 2016 –
2018
Design Curriculum: Learning objectives, content mapping, approach, and assessment materials
Create Curriculum: Identify Subject Matter Experts to author content and serve as advisors,
write additional content as needed for 40-hour course for Tribal providers.
Curate Curriculum: develop and incorporate supplemental materials, including examples, case
studies, videos and visuals; organize, assemble, prepare for use
Position: Research Consultant, NIJ National Baseline Study 2015 – 2017
Establish Tribal Profiles: Collect and compile demographic data and significant features of
participating Tribes
Build Tribal Partnerships: Initiate and develop working relationships in order to obtain study
tribal approvals and resolutions; includes presentations to Tribal Councils and site visits;
prepared Tribal agreements and project documentation
Provide Organizational Support: Develop and create forms, manuals, and community outreach
materials; Meet with NIJ Project Officer and staff
American Indian Research and Education Center, University of Nevada, Las Vegas
4505 S. Maryland Parkway box 453030 Las Vegas, NV 89154-3030
Position: Program Coordinator, UNLV STEP-UP and Dreamcatcher Programs 2012 - 2015
Interagency Coordination: Coordinate program activities with directors and program officers at
the National Institutes of Health, National Institute of Diabetes and Digestive and Kidney
Diseases and three partner programs at other universities.
Student recruitment and placement: Present program information at meetings and conferences;
Recruit, select, place and manage Native Students for the Short-Term Research Experience
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Program for Underrepresented Persons (STEPUP) and Dreamcatcher, a program to introduce
Native high school students to UNLV and college life
Scientific Mentor recruitment and support: Build working relationships with university and
laboratory researchers to engage researchers as mentors for participating students
Program Support: Develop and disseminate program information; Coordinate travel and
logistics; Manage management and communications; Responsible for project financial
management and preparation of financial and program reports;
School of Public Health Research Centers, University of Nevada Las Vegas
Nevada Institute for Children’s Research and Policy
Center for Health Disparities Research
American Indian Research and Education Center
4505 S. Maryland Parkway box 453030 Las Vegas, NV 89154-3030
Position: Office Manager for Three University Research Centers 2004 – 2008
Grants Management: Prepare and submit of paper and electronic grant proposals to State and
federal funding agencies; Set up grant budget accounts; prepare multi-year budgets, monitor
grant expenditures; Prepare informational materials, research data entry and management,
descriptive analyses and visual representation of data
Organizational Support: Compile and organize meeting, training and evaluation materials to aid
preparation of external reports and publications; Prepare and implement internal reports and
arrangements for departmental meetings, conferences, and events; Coordinate travel
arrangements and daily schedule for directors and staff; Maintain close contact with campus
systems and applications specialists
Program Support: Process and maintain electronic and paper records, correspondence, and
reports; Supervise student workers
Ceridian Employer Services
3201 34th St S – St. Petersburg, FL 33711
Position: Major Accounts Manager 1999 –2002
Manage Company Clients: Maintain Full and complete knowledge of all Federal regulations
regarding the COBRA law. Manage multiple client COBRA population billings and updates for
health benefits. Create open enrollment packages for COBRA participants including complete
and specific benefit knowledge for each of my clients. Maintain full and constant client contact,
generate reports, and create spreadsheets for audit purposes Maintain full and constant contact
with insurance carriers and vendors to ensure the continuation of COBRA coverage.
Organizational Support: Assist other departments with customer service and backlogs including
customer service, data management, and forms processing. Set up account screens and monitor
download file information through the company data center. Created account structures and
mappings for uploading participant benefit information to various vendors.
Position: New Business Administrator 1998 – 1999
Ensure Process Compliance: Set up client screens and discuss process and importance of
maintaining COBRA compliance for each newly acquired employer. Develop and manage
implementation of services outlined by each company’s specific insurance carrier. Coordinate
and discuss setup of additional services and ordering materials. Sustain contact regarding HIPAA
services, Qualifying Events, and New Hire Notices.
Position: QE Processor 1997 – 1998
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Monitor Process Compliance: Problem solving and researching viable solutions to maintain
compliance in forms processing including but not limited to Qualifying Events, New Hires,
Takeovers, and HIPAA certificates. Daily monitoring of outstanding forms to ensure compliance
and sufficient participant notification.
References available upon request
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